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THE USE AND VALUE OF AUTHORITIES. ? 


I have selected for the subject of my discourse on this occasion 
a topic which, as far as I know, has escaped the attention of es- 
sayists and bookmakers on the law. It is the use and value of 
authorities in the argument of cases before the courts and in the 
decision of cases by the courts. 

In saying that this subject has escaped the attention of the 
modern text-writer I may be mistaken, but if there be any such 
work it is unknown to me. This is rather remarkable, consider- 
ing that the whole field of the law has been explored with great 
industry by recent writers of books, mainly at the instance of 
law publishers. In truth, nearly all the later works of that class 
have been written at the suggestion of the book publisher for a 
compensation, and not because the writer is impressed with the 
value or importance of the subject that he writes about, or be- 
cause he is filled with the knowledge and the inspiration neces- 
sary ta, the production of such a work. Most of these modern 
treatises, as they profess to call themselves, are but digests of 
the decisions of the courts, and though professing to be classi- 
fied and arranged in reference to certain principles discussed in 


1 An address delivered by Hon. States, before the students of the Law 
Samuel F. Miller, the Senior Associate Departuient of the University of Penn- 
Justice of Supreme Court of the United sylvania, Oct. 1st, 1888. 
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166 THE USE AND VALUE OF AUTHORITIES. 
the book, they are generally but ill-considered extracts from 
the decisions of the courts on the subjects treated of. 

It is time that it was understood that this field of literary 
labor has been overworked, and the public, at least the profes. 
sional public, is tired of the endless production of books not 
needed and of little value. I say, therefore, that it is remark- 
able that no book has been written, or none that I have seen, 
distinctively devoted to the topic which I have suggested. In- 
deed, the sources of such a work are not ample, and are difficult 
to come at. There are no statutes regulating the extent to which 
authorities other than statutes are to be relied on, or the force 
to be given to them in the decisions of the courts, though some 
of the States, as for example Virginia and Kentucky, forbid, by 
acts of the legislature, long since repealed, a reference in 
court to cases decided before IV. JamesI. The effect of these 
authorities in the courts themselves is not governed by any fixed 
rules, and the recognition of their force in determining the de- 
cisions of cases pending, is mainly to be found in casual remarks 
in the opinions of judges in announcing their decisions, and these 
remarks are not always consistent or very forcible. 

The term *‘ authorities,’’ as used in the courts and by counsel, 
is perhaps generally held to include treatises by the text-writers 
of eminent authority, and the word is undoubtedly used with 
propriety for such books as Blackstone’s Commentaries, Story’s 
Equity Jurisprudence, Greenleaf on Evidence, and many others 
of like standing and ability. 

But in the consideration to which I invite your attention at 
this time, I propose to limit myself to the authority of adjudged 
cases. This subject presents itself in so many shapes, each of 
which is subject to a different treatment, that it is difficult to 
classify or arrange the manner in which it should be treated. 

First, perhaps we should consider the influence which they 
legitimately ought to exercise in a court to whose attention they 
are brought in some case on hearing. This obviously depends, 
in the first place, upon the closeness of the analogy of the case 
cited or produced to the one which the court has before it, and 
while the identity of the cases themselves, or of the facts or 
pleadings in them, adds to the value of the decision cited, it is 
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clear, upon very slight reflection, that the identity of the prin- 
ciple decided, which is the main thing to be considered, may be 
very close, while the facts or the pleadings of the two cases may 
be variant in many particulars. As to the applicability of the 
decision cited to the case in hand, a court is bound to examine 
carefully into all the circumstances under which the former de- 
cision was made, and to discover from this and from the opinion 
of the court, how far it was intended to decide the principle for 
which it is quoted. This can only be done by the court to whom 
the case is cited placing itself as nearly as possible in the position 
of the court which made the decision. 

The most important point with the court, therefore, is to de- 
termine exactly what the first court did decide in reference to 
the matter in issue at the present hearing. In regard to this 
arises the question of obiter dicta, a phrase applied to principles 
stated in the opinion of a court which are not necessary to the 
decision of the case, and which is often applied to matters of 
argument only remotely connected with the matter in hand. In 
other words, they are those observations thrown out by a court 
in delivering its opinion, which, though in themselves valuable 
as a statement of principles, and often sound principles, were 
not involved in the case before it, and therefore are to be treated 
merely as the suggestion of the judge and not as the decision of 
court. 

Very much of what is presented to a court as authority in the 
hearing of a case is of this character, and while it is not decisive, 
and does not carry the weight of a direct decision of the court 
in the case, it cannot be said to be wholly useless when the ob- 
servations proceed from a distinguished judge of high authority, 
and whose opinions are entitled to respect. But as the main 
value of former decisions as precedents consists in the fact that. 
they are the judgment of a court of competent jurisdiction and 
respectability, of course the observations, however learned and 
wise, of one of the judges of that court, or of the single judge 
of the court, not directly in point, are not of so great weight 
when presented in this way. 

This leads to another observation, that while the main value 
of the authority of adjudged cases is in the character of the 
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168 THE USE AND VALUE OF AUTHORITIES. 
court which decided them, it often occurs that this value is very 
much enhanced by the standing of the judge who delivered the 
opinion. If he be a man who has attained high reputation as q 
jurist, as a judge, as a law writer; if he be one of those mem. 
bers of the legal profession who stands out prominently as 
leading man of the times in the law, or in any particular branch 
of it, this character in the man from whom the opinion emanated 
is often of more value than the character of the particular court 
which may have made the decision. It is impossible to read the 
clearly announced opinion of Marshall, or Kent, or Shaw, or 
Story, of this country, or that of Mansfield, or Hardwicke, or 
Lord Stowell, of England, without feeling that what ever they 
have fully considered and clearly announced is of immense 
weight and of persuasive force upon any other court or judge in 
making up an opinion. This is the inevitable result of the supe- 
rior reasoning powers, great learning, and the care and industry 
which it is known belong to such men; and while it has been 
shown that, in some instances, they have been mistaken, for im- 
portant decisions of the greatest men have beer overruled, still 
it remains true that the well-considered judgment of such men on 
‘a subject which it is known they understood, can hardly be over- 
estimated in its value or influence upon a court of justice. 

He would be a bold man who would undertake in a court of 
the United States to controvert a decision or a proposition of 
law laid down by Chief Justice Marshall in delivering an opinion. 
While the exigencies of politics, or the unconsidered impulses of 
the legislative orator, may induce him to question the authority 
of the great expounder of the constitution, such an effort would 
be wasted in a court of the United States. So, any one cf the 
cases decided by Chancellor Kent in the seven volumes of John- 


son’s Chancery Reports, will stand, so far as it applies, as almost: 


conclusive of the principles of equity jurisprudence in the High 
Court of Chancery of England. 

As regards the weight of the principles announced in adjudged 
cases, it must very largely depend upon the character of the 
court from which they are delivered. It is impossibie to attach 
as much importance to an opinion delivered in a District Court 
of the United States as to one upon the same subject emanating 
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from the Supreme court, though many opinions of the District 
Courts, coming from men of marked ability, or who have subse- 
quently become distinguished as great judges, will carry a weight 
proportionate to that character. So in regard to other courts. 

In this country the decisions of the courts of England upon 
common-law subjects, have been received, and wisely, as of 
the highest authority. The three common-law courts of the 
King’s Bench, the Common Pleas, and the Exchequer, previous 
to their merger into one common court by the recent act of 
Parliament, are to-day the great resort in disputed questions of 
common law; and as the common law of England, as we have 
defined its limitations, is in this country the great source to 
which we look for rules of property and personal rights, this body 
of authoritative decisions is of immense value to the courts. So 
the decisions of the English High Court of Admiralty, at the 
head of whose list of judges deservedly stands Sir William Scott, 
afterwards Lord Stowell, is a mine of existing authority on that 
subject which no court in the United States exercising admiralty 
jurisdiction can do without. But, above all, the decisions of the 
High Court of Chancery, under a succession of eminent men 
from Lord Hardwicke down to the present time, whom it is im- 
possible to enumerate, must always be looked to as a fountain 
of light on controverted questions of equity jurisprudence. 

Of course the House of Lords, whose appellate jurisdiction 
extends to both chancery and common-law cases, being the high- 
est court of final review in England, and administered by the 
ablest judges of that country, is considered, both at home and in 
this country, as of the very highest judicial authority, although to 
the mind of the American statesman it presents itself as an 
anomalous tribunal not easily to be reconciled with our views of 
judicial subordination. 

In this country, however, it may be remarked in regard to the 
decisions of the Supreme Court of the United States, to which 
pre-eminence is conceded in all courts, that while they are con- 
clusive upon all Federal courts, or courts of the United States, 
properly speaking, they are not necessarily so in those of the 
respective States of the Union, unless it be upon matters of 
Federal law, in regard to which it is a tribunal of final resort. 
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Even where they are not accepted as conclusive, they are yet 
considered as more persuasive and of more weight than the de. 
cisions of any other court with the exception of that of the 
highest court of the State in which the matter is under consider. 
ation. The same observation may be made in regard to the 
highest appellate tribunal of a State, concerning its opinions 
upon the judgments of the inferior courts holden within that 
State. In this last class of courts the decisions of the State 
Supreme Court, or that of highest appellate jurisdiction, is con- 
clusive and must be followed, but the decisions of high courts in 
other States may be looked into and examined, and such weight 
attached to them as the character of the court and the nature of 
the decision justifies. 

The value of a decision as a precedent is very much enhanced 
by the care with which it has been considered, and if the opinion 
itself shows that other decisions of the same court, or of other 
courts upon the same point, have been reviewed and examined, 
it adds to the value of the decision made on such consideration. 
But a far more important element in determining the weight to 
be given to the opinion or decision of a court is the fact that it 
has been judicially decided, after full argument on both sides of 
the case; andif the report of the case shows that counsel directed 
the attention of the court to the main proposition to be decided, 
and gave the aid which they should always give, arising from 
their own careful examination of the matter, to enable the court 
to decide correctly, it is then a case decided by a court upon due 
consideration after full argument on both sides, and it necessa- 


rily carries the weight which attaches to the care with which the 
case has been examined. 


Another matter of much importance in the consideration of . 


adjudged cases as authority is, whether it is a new and a first as- 
sertion of a distinct principle of law, or whether it is one of a 
long line of decisions upon the same subject, and whether it be 
at the beginning or end of such a line, its value will depend 
greatly upon its relation, either of conformity or of difference 
with those decisions. An opinion of a court upon a proposition 
fairly in issue before it, which is supported by a reference to an 
unbroken line of previous authorities, or which, if there are op- 
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posing decisions, discusses in a clear and satisfactory manner the 
question of conflict between them, is all the more valuable from 
that discussion. 

As we are here speaking of the considerations which govern a 
court in determining the weight which it will give to previous 
decisions on the same subject, it is proper to make a remark 
upon the question of a reconsideration by a court of last resort 
in any case, of its own former opinions. It is obviously due to 
the uniformity of the administration of justice that subordinate 
courts should follow without hesitation the opinions of the high- 
est court which has power to review the decision of the inferior 
one, and that whatever may be its convictions as to the sound- 
ness of such decision, its duty to follow it is plain. 

But a question of more delicacy presents itself when, in a 
court of last resort, its own prior decisions are called in question. 
In such case it is undoubtedly in the power of the court to re- 
view and overrule its prior opinions on any question not con- 
cluded by statute. All courts, however, of dignity and cbaracter, 
have a due regard for the principle that in most instances it is 
better that the law should be firmly settled than that it should be 
settled with entire soundness. It is not to be expected that such 
court will lightly overrule its former decision and thus subject 
the question at issue to perpetual controversy. This stability of 
the opinions of the same court is much increased if the decision 
sought to be questioned has been repeated many times in that 
court, yet there may have been decisions hastily made or con- 
curred in by a bare majority of a court of many members, or 
one which some resulting experience has shown to be disastrous 
in its operation, which should be overruled. Generally speaking 
the more recently such decision has been made the less reluct- 
ance the court would feel to its reconsideration, for in many 
cases such decisions have become rules of property. But in all 
instances the court should require of counsel who propose to 
controvert such decisions to state expressly that they are not 
seeking to evade, get around or to juggle with the court in re- 
gard to its applicability to the case in hand. They should man- 


- fully admit that it stands in their way and courageously state 


that they desire a reconsideration of it. 
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I have already stated that there is a great difference in the 
relative value as precedents of the decisions of different courts, 
In this country, where the delivery and reporting of opinions of 
courts and judges has multiplied almost indefinitely, and where 
opinions are cited and published from referees, commissioners, 
registrars in bankruptcy, and from city courts, and those of all 
manner of inferior grade up to the highest appellate courts of 
the States and of the United States, it is obviously impossible 
in this short address to distinguish between them as to their 
value, or to make any specific statement of the weight to be at- 
tached to each of these classes of decisions. It has often been 
my fortune to listen to able counsel citing the decision of some 
very inferior judge or judicial officer as if it were entitled to 
control the action of the court which he addressed, and the ob- 
servation has been forced from me, ‘Tell me what you think 
about this, for I esteem your opinion of much more value than 
that of the authority cited.”’ 

But it may be stated, that the opinions of all courts of appeal, 
although they may be subject to revision in some higher court, 
as in Missouri and Illinois, and the opinions of the Circuit 
Courts of the United States, which are often beyond writ of 
error or appeal, and perhaps those of others not readily brought 
to mind, are, if pertinent to the point in issue, worthy of con. 
sideration. 

One of the difficulties which the judicial mind most frequently 
encounters in determining the weight to be given to conflicting au- 
thorities is to be found in cases decided in the highest courts of the 
States. It is obvious that insuch courts of States where, by reason 
of great cities, the commerce is extensive and the moneyed trans- 
actions of great value, the commercial law is of supreme import- 


ance, the decisions are of commanding weight. So also there are ~ 


States in which the purity of the separate jurisdiction in equity 
has been preserved far beyond that of others, and this adds to the 
authority of their decisions in such cases. There also may be, and 
there probably are, courts in which the land laws have attained 
a uniformity of administration, rendering their decisions in re- 
gard to land titles of superior value. Then there are courts of 
the States which have long preserved their character for ability, 
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care and labor, and in regard to which it is sufficient to say at. 
once, that this is a case decided by the Supreme Court of Massa- 
chusetts, of New York, of Pennsylvania, or of South Carolina 
in her best days, to demand for it at once the consideration of 
the court. 

But while it may be indelicate, and not precisely proper in 
this place to continue this comparison if it may be called such, 
between the estimation in which the highest courts of the differ- - 
ent States are held, there is one court which, from the nature of 
the jurisprudence it administers and the high character of the 
judges in the early days of the court, deserves a passing re- 
mark. 

Louisiana commenced her existence as a State under a code of 
laws differing from all the other States which were founded on 
the common law, in that its code, a new one, was founded 
mainly on the civil law and the Code Napoleon of France. The 
common law has never prevailed in the courts of that State. 
The decisions, therefore, of the courts of Louisiana, at least those 
which in the early days established the construction of this code, 
and which, in doing so, had large reference both to the civil law 
and the Code Napoleon, have always been of high authority upon 
any question in the other courts of the United States which in- 
volved a consideration of these subjects. 

We have thus far been considering the value of prior decis-, 
ions in the courts which are called upon to follow or reject them, 
and most of the rules which govern the judge, both in regard to 
the applicability of the decision and the weight of its authority, 
must also govern the counsel and the advocate in determining 
how far he will use them in argument before the court. Of 
course it is his duty to examine these cases with great care to 
satisfy himself that they have a bearing on the case which he has 
before him, and how far he shall use it in argument. 

It will also be his duty to criticise the cases produced by his 
adversary and point out to the court anything which detracts 
from their value in guiding the decision of the case on hand. He 
should carefully consider whether there is any analogy between 
the cases before the court and the opinion or decision cited by 


his opponent, and he should be ready to point out the want of 
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such analogy, or its limited extent, and often in this manner to 
show that it really favors his view of the case. 

An observation or two in regard to the manner in which coun. 
sel should present authorities to the court, will close what I have 
to say to you on this occasion. 

This presents itself under two aspects: first, as to the manner 
in which adjudged cases are to be used in oral argument; and 
second, in briefs or written or printed arguments. 

As regards the former, it is of very little use to the court that 
counsel should refer to a case in a general way, unless it is one 
of those remarkable cases, the principle of which is well known 
to all lawyers and judges, and it is no compliment to a court for 
counsel to rely upon a case, of which in oral argument he merely 
reads a part of the syllabus or a few lines of the head-notes, 

It is one of the rarest qualities of a reporter to be able to 

‘make a good syllabus to his report of a case. Many reporters 
who use accuracy and skill in stating the pleadings and the evi- 
dence ina case, and the opinion of the judge who delivered it, 
do not seem capable of summarizing in a few sentences the prin- 
eiples on which the court proceeded; and they avoid this by a 
long sentence in which it is said that where A. did so and so 
to B., and B. did so and so to E., and C. had such and such an 
interest in it, ** Held ;’’ and what was held was simply a decision 
of the case for or against one of the parties. At all events, if a 
-case is worth citing in an oral argument to the court, and espec- 
ially to a court of final resort, it is worth while to put that court 
in possession of so much of the elements of it as is necessary to 
understand what was decided in it. 

The counsel whom I have known who used the authority of 


adjudged cases with most skill and effect, will, with the book 


from which they intend to read lying before them, make, in 
their own language and not in that of the reporter, a condensed 
statement of the issues in the case, and how they arose, so far 
as they are applicable to the point in hand. Having done this, 
and given the court whom he is addressing to understand, if 
necessary, the character of the court which decided the case he 
is about to cite, counsel then reads from the report of the 
opinion the most condensed statement he can find of the decision 
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of the court and of the reasons on which it was based. This can 
be done within a very short time, if counsel will prepare them- 
selves in advance for the presentation of the case, and it is 
vastly more effectual in its influence on the mind of the listen- 
ing court than reading page after page from a voluminous 
decision which the court cannot remember, much of which is 
useless so far as the case in hand is concerned, and the relation 
of that part which may be pertinent obscured by the reading of 
along and uninteresting opinion. By the former method the 
court is at once put inthe possession of the point actually 
decided in the case cited, and is enabled to discern how far it 
is applicable to the case before it, and to gain some idea of the 
reasoning on which that principle was made to rest in the former 
case. If it becomes necessary in the further consideration of 
the matter by the court to refer to this decision, the care and 
skill of counsel has pointed out where all that is valuable may 
be found without the labor of reading through a hundred pages 
of useless matter to find it. 

It is not so often in an oral argument that the court is overrun 
with the number of cases read from and commented upon by 
counsel, but in their printed arguments or briefs counsel fre- 
quently seem to forget the grave and burdensome duties of the 
courts to which they are presented. If it were not so common 
it would be a matter of wonder that counsel, in making what 
they call a ‘* brief,’’ or even in a printed argument, where a prop- 
osition of law is suggested as applicable to the case, should 
append to it from twenty toa hundred citations of adjudged 
cases, with their names and the books where they are to be found. 

It is very easy to see, in many instances, that counsel have 
simply abridged their own labor by attempting to transfer to the 
court the duty of examining this list of authorities, which they 
themselves have shirked, by copying from a string of cases 
found in a digest, and supposed to have reference to the prop- 
osition in question. I do not hesitate to say that in the condi- 
tion of business in the courts of higher jurisdiction in this 
country it is an absolute necessity to disregard such a list as 
that. 


Unless the counsel who prepares these printed briefs or argu- 
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ments has examined the cases for himself, and is capable of stating 
them in a condensed form, he has noright to expect an overworked 
court to do it for him, neither has he any right to cite or refer to 
a case the value and applicability of which he has not fully as. 
certained. It has often been stated, and it cannot be too strongly 
asserted here, that a few cases directly in point, and well pre. 
sented, decided by a court or courts of high estimation, are far 
more valuable than the innumerable references to cases whose 
analogy is very remote, whose authority is not very high, and 
whose only weight would seem to be that of their number. It is 
not too much to expect of counsel, and it is certainly to their in- 
terest, and that of their clients, that they should pursue in their 
printed arguments or briefs the course I have suggested in regard 
to oral arguments; selecting a few of the strongest cases in their 
favor ; stating in a few words the character of the court, if this 
be necessary, which decided them, and in language as condensed 
as possible the point under consideration in that court, the man- 
ner in which it arose, and then give one or two extracts in the 
precise terms of the opinion of the court as to the point under 
discussion. It will be so apparent to the court, when an author- 
ity is presented in that manner, that it has before it in the brief 
of counsel what is useful to be considered that it will not be nec- 
essary to hunt up and read the whole case to be sure in that re- 
spect; and while generally the court should not decide a case 
upon the authority of a previous decision without reading it care- 
fully, the judge in examining the case will in many cases be so 
well satisfied that a correct statement of it has been made by 
counsel that he need look no further for his own satisfaction. 
It is a very great mistake, common to counsel, and especially 
to young counsel, to consider that a decision of any court must 


necessarily command the respect of another. The time of coun- . 


sel in an oral argument, or space in a printed one, is generally 
used much more profitably in a careful presentation in his own 
languageand style, of the reasoning on which the different decis- 
ions are based, as well as of his opinions of the soundness of 
that reasoning and of its applicability to the case on hand, than 
in reading from or citing innumerable decisions imperfectly re- 
ported, insufficiently sustained by the reasoning of the court 
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itself, and deserving but little weight from the character of the 
court which decided them. 

The subject is inviting and the field large. The value of treat- 
ises, good and bad, would be a good topic for a magazine article, 
or an address. But I have detained you long enough, and with 
thanks for your attention I forbear to burden it further. 


Samvet F. 
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DEAD-LETTER LAWS. 


On New Year’s day every well ordered man forms a goodly 
number of excellent resolutions for the ensuing year. Lest he 
should forget them, he generally sets them down in writing in 
his diary. He determines to ‘‘turn over a new leaf ’’ in certain 
particulars, but the result usually is that he finds the old leaf so 
pleasant that he keeps on reading it, and forgets to turn over. 
Somewhat so it is with our legislatures when they convene on the 
first day of the year. Conscious that they have left undone the 
things that they ought to have done, and done the things that 
they ought not to have done, and that there is no health in them, 
and to gain credit with their constituents at least for good inten- 
tions, our law-makers proceed to pass, or at all events to intro- 
duce, a certain number of good laws. As a testator frequently 
puts a number of pious ejaculations and phrases at the beginning 
of his will to condone the bitterness, meanness, and revengeful- 
ness of his dispositions, so the legislators prelude their sessions 
by a chant, as of cherubim and seraphim, announcing their ex- 
cellent intentions, but later they devote themselves to business. 
that pays, either in vulgar cash or honorable preferment. Among 
the good intentions with which hell is paved, is this sort of legis- 
lation and legislative pretenses and professions. 

It is in a measure due to this that our statute books are encum- 
bered with so many dead-letter laws. Not altogether, for many 
of these laws are ancient —so ancient that the times have moved 
away from them, and ‘they have lost their sanction and become ~ 
obsolete in practice, although still preserving their theoretical and 
moral validity. Laws fall into disuse from indifference or from 
hostility. It is natural that a law abhorrent to the public moral 
sense should fall into disuse, or rather should never be capable 
of execution. The fugitive-slave law was a prominent example. 
I have seen the most eminent and respectable citizens of a com- 
munity, without distinction of political party, forcibly rescuing a 
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negro slave from the clutches of this law. Indeed, I myself 
take pride in recalling, among my earliest professional recollec- 
tions, having been a party to obtaining a writ of habeas corpus 
from our State court to a United States marshal,— not worth the 
paper it was written on, in a legal sense, of course, but quite 
sufficient to get the negro into the hands of the sheriff, from 
whom he was rescued in short order by a ‘* mob of gentlemen,” 
and put on his way to Canada — one of the only respectable class 
of our citizens who have been much given to emigrating thither 
in late years. That was the only kind of mob I have ever been 
able to justify, and it was justifiable only by reference to the 
“higher law,’’ which innately exists in the heart of every man 


who loves humanity, mercy and equality. 

So also laws opposed to the common appetites and passions 
of avery large part of society become incapable of enforce- 
ment and thus dead-letter. It is always difficult to execute 
sumptuary laws, and it is impossible to execute alaw so un- 
pleasing to half the community as a prohibitory liquor law. 
The public do not feel on this matter as they felt toward slavery. 


No man in the free States desired slavery, because he could not. 
make any money out of it; therefore every man could afford to 
take high moral ground. But in the prohibition States, half the 
community want rum and are determined to have it. Even the 
“mob of gentlemen’’ who fought to free the slave will have. 
their wine, and their occasional ingenious mixed drinks, which 
have earned for our country such an enviable foreign fame. 
And where high and low, in such great numbers, agree in dis- 
liking a law, that law cannot be enforced. Therefore, in my 
judgment, it is better to levy tribute on the thirsty ones to help. 
pay the public expenses of society than to keep a dead statute on 
the books for the sake of a formal salving of the common con- 
science. 

A very familiar example of a dead-letter law, directed to an 
offense against divine injunction, is the law against public curs- 
ing and swearing. This law is broken every day by little boys, 
too young to understand what they’are saying, and by mature men, 
too callous to be conscious of what they are saying, frequently 
to the extent of shocking the passers in the street. I know even 


y 
e 
0. 
t. 


180 DEAD-LETTER LAWS. 


judges who break this law often enough to impoverish them if 
it were enforced. But no one thinks of enforcing it. The con. 
struction of the law by the courts is even designed to prevent its 
enforcement. For example, it was held in North Carolina not to 
be a nuisance to curse and swear so loud at a tavern as to break 
up a singing school near by.' This indicates such stolidity that] 
should not have been surprised at a different result if the people 
at the tavern had complained of being disturbed by the singing, 
So in the same State the law is not so unreasonable as to deem it 
a nuisance publicly to curse and swear for two hours.? But then 
again, five minutes was held too long.* And it is generally held 
not within the law to utter a single profane oath. There must 
be what Falstaff calls ‘‘ damnable iteration.’’ The law allows 
locus penitentia. Now swearing is almost as common as breath- 
ing; it‘*is neither brave, polite nor wise’? —which is good 
morals if bad grammar — and yet who minds it? Not the most 
religious man in the community. Not even the clergyman, who 
perhaps recalls how near to swearing the Psalmist often went. 
A vigorous enforcement of the law for a week would pay off the 
national debt at a dollar an oath. This is a dead-letter law. It 
‘would be more respectable to abolish it than to preserve it in 
its ‘*innocuous desuetude.’’ 

Equally defunct seems the ancient and honorable law against 
blasphemy. None now so poor to do it reverence, except that a 
conviction in New Jersey a few years ago excited the surprise of 
the country and the laughter of the unthinking. And so Robert 
Ingersoll, a lawyer, coins his eloquent disbelief into current 
money by public discourses, as if the community were as ignor- 
ant as those early immature disciples, who had *‘ not so much as 
heard whether there be any Holy Ghost.’’ ® 


1 State v. Baldwin, 1 Dev. & Bat. papers on the same day: “A citizen in 
195. Lancaster, Pennsylvania, has just been 
2 State v. Jones, 9 Ired. 38. imprisoned three days because of hav- 
3 State v. Chrisp, 85 N. C. 528. ing profanely sworn threetimes, The 
‘ This law was abolished in our law there for each offense is sixty- 
State in 1880, upon the adoption of the seven cents fine or twenty-four hours 
Penal Code. imprisonment. Passed about one cen- 
5 While I was writing the foregoing tury ago, it has never been disturbed, 
I read the following items in news- and only now at rare intervals is the 
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The law has selected several notorious dead-letter laws for 
harping upon with a parade of enforcement, and requires the 
court in charging the grand jury at every term to call special at- 
tention to them, and enjoin it upon the jurors to search out and 
indict for infractions, — so much more heinous are these deemed 
than all others. These are the laws against usury, bribery, lot- 
teries, extortion, violations of excise provisions, and circulation of 
obscene literature. The judge who perhaps gave a year’s salary 
to get elected, goes solemnly through this performance, all the 
county officers look virtuous, and the jury go out to drink at an 
unlicensed saloon hard by, buy the Police Gazette to while away 
recess, and drop in at a church fair in the evening and *‘ take a 
chance’? ina grand piano. On the civil calendar are plenty of 
causes in which the defense of usury is set up, but no jury 
ever credits the defense and the grand jury seem utterly un- 
conscious of the fact; so, although these offenses are the common- 
est and of daily occurrence, these are dead-letter laws, and 
the judges should at least be excused from calling public at- 
tention to the indifference of the community to their enforce- 
ment. 

There are many laws addressed to the safety of property which 
are notoriously dead-letter. Such is the law against the dis- 
charge of fire-works and the like on holidays within certain 
limits. The law is so particular in this State as to extend this to 
the last day of December. We are not apt to make a parade 
over the old year. It seems to me it would be more appropriate 
to substitute the first of May, or ‘* moving day,’’ when houses 
are open and exposed, and the streets are full of inflammable 
goods. So of the laws establishing fire-limits. It is very diffi- 


public made aware of its existence 
when its aid is invoked to punish a 
citizen. Of course, a great; mass of 
Teckless-talking inhabitants swear 
every day, and no legal notice is 
taken of the violation of the stat- 
ute.” 


“Mason Huntsman, a crank, in- 
dicted at Belvedere, N. J., for imper- 
sonating the Son of God, was sen- 
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tenced yesterday to six months in jail, 
$100 fine and costs.” 

The recent prosecution of the 
“‘Freethinker,’? in England, for blas- 
phemy, excited general censure, but in 
1887 a blasphemer, defended by Col. 
Ingersoll, was fined $25, a sentence 
which at once marked the jury’s dis- 
approbation of the offense and their 
contempt for the offender. 
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cult, as experience and the books show, to enforce this law, and 
indeed it is frequently defiantly disregarded. 

The number of dead-letter laws in the nature of minor police 
regulations is large. Prize-fights and cock-fights and dog-fights 
are reported every week in the newspapers, at nauseating length, 
indeed pre-announced, but nobody takes interest enough in the 
subject to interfere beforehand, and interference afterwards 
seems futile, as a recent jury disagreement in Albany in a per- 
fectly clear case of a prize-fight indicates. The most promi- 
nent citizen of Boston is a ‘* slugger,’’ who has got more money 
in ten minutes by publicly breaking the law, than the chief jus- 
tice of the United States gets in a year for enforcing it. Gam- 
bling hells and houses of prostitution abound on every side, grave 
clergymen visit them to be able to hold them up to infamy in 


their sermons, judges ‘* buck the tiger ’’ at Saratoga and in New - 


York, but the public executive authorities seem to be indifferent, 
except possibly to frequent them. Francis I. of France had a 
convenient way of managing this sort of affair: he had a private 
oratory in which he used to kneel on his way home from his 
mistress, and pray God to be merciful to him a sinner; and 
Claudius in the play beats his breast in remorse and penitence 
before the Lord, and keeps on living with the queen. I fear 
that many of our legislators and executive officers do not even 
go to the trouble of these empty penitential forms. Thenthere 
are the laws against cruelty to children and to animals, which in 
most communities are a dead-letter, although not so in the city 
of New York, thanks to the humanity and devotedness of a Bergh 
and Gerry, and a few others. 

In the capital of the State of New York, where I live, the 
street-car horses are cruelly overloaded every hour of every 


day, almost without remonstrance. Many of our best citizens — 


own stock in the railroads, I suppose, and probably argue that it 
is not business-like for them to interfere. They prefer to add 
the weight of their bodies to the load rather than the weight of 
their characters to remonstrance. And so the members of the 
legislature, unless trade is brisk enough to warrant a partner- 
ship hack, crowd into the cars with which the miserable beasts 
struggle up the steep hill, at the top of which sits the eighteen- 


mi 
hal 

ke 

Bu 

sit 

in 

to 

hi 

be 

is 

YIM 


oP 


Is 
d 
r 
D 
e 
n 
y 


DEAD-LETTER LAWS. 183 


million-dollar capitol of the Empire State, and enter its lofty 
halls to enact useless laws against cruelty to animals. 

A few years ago a law was enacted in this State ordering shop- 
keepers, under penalty, to furnish stools for their saleswomen. 
But who ever saw a saleswoman sitting, or any stool for her to 
siton? When I observe these poor jaded wretches, I feel like 
serving their inhuman employers as the British government re- 
cently treated an Irish acquaintance of mine— imprisoning them 
in solitary confinement for thirty days with nothing but a stool 
tositon. I would make it a stool of penitence for them. We 
have stringent laws against oleomargarine passed by rural mem- 
bers of the legislature to conciliate the dairy interest, which 
is only second to the rum interest in power, but very few 
prosecutions have been instituted, although doubtless oleomar- 
garine is obtainable for the asking at the markets. A volume 
night be written about the public indifference to our Sunday 
laws. Not only are the rum shops open in defiance of the laws, 
without any attempt to enforce them, but other shops are open 
for trade, and newsboys go about crying their wares to the dis- 
turbance of religious worship. Ball-playing and _ horse-racing 
are common on Sunday, the former at the North as well as at the 
South and West, and yet no police officer will interfere nor will 
any orderly Christian be found to complain. ‘* Small business ”’ 
isthe verdict of the community if they do, and they are men- 
tally classed with the detectives who go about to ‘‘spot”’ the 
dramshops. Indeed the detective is held in about as small es- 
teem in law as the spy in war, although his services may be 
important and essential. 

The old common law against common scolds is said to be in 
force in Pennsylvania, where a conviction under it was obtained 
afew years ago, but I dare say that Mrs. Caudle is as potent and 
terrible a character there as she is in other States, and as she 
always has been in the state of matrimony. And just now I 
read of an attempt in that State to impanel a jury of matrons 
to investigate an alleged pregnancy. This writ had been deemed 
obsolete for more than a century, until it was allowed in England 
afew yearsago. It was denied in this State some six years ago. 

In this State there are very amusing penal laws against the 
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defacement of natural scenery and buildings by advertisements, 
against throwing fruit peel on the sidewalks, and against feedj 
sparrows. Perhaps they are enforced in some localities, but our 
eyes are still offended, as we are whirled along the railways, by 
«C.C.C.C.,’’ and ** Holman’s Liver Pad; ’’ still the heels 
of the unwary are betrayed by the skin of the nutritious banana; 
and still the little bird, observed by Providence, bestows his im. 
partial gift, which has the ‘* quality of mercy,”’ in that «it 
droppeth like the gentle dew from heaven.”’ 

So neglectful is society of its most vital interests that the 
deadest of all dead-letter laws that I know of. is the compulsory 
education law in this State. It is like a skeleton, with this 
difference, — it never had any vitality. And to-day the factories 
are full of young children who ought to be at school, but there 
is no one to enforce the law. <A more stringent law of this 
character is now talked of, but if a mild law is not enforced, 
owing to indifference or opposition, it is useless to hope for the 
enforcement of a stricter one on the same subject. 

Although the community is thus indifferent to laws affecting 
its health, morals, comfort, property and intelligence, one would 
certainly suppose that it would be wide-awake to laws designed 
to protect human life. But it is not so. The most criminal 
negligence and the most defiant disregard of law in this respect 
go mainly unpunished. The carelessness of’ railway authorities 
and employés, by which hundreds of lives are annually sacrificed, 
meets only occasional punishment; in fact, inquiry rarely gets 
beyond the denunciatory verdict of the coroner’s jury, and reck- 
lessness with fire-arms, in mitigation of which the stale plea is, 
** didn’t know it was loaded,’’ is usually considered sufficiently 


atoned by the deep regret of the criminal, who is uniformly re- | 


ported as on the verge of insanity. Quack doctors prey upon 
the community, and dispatch patients without the consoling 
reflection to the surviving relatives that it has been done secun- 
dum artem.1’ In every street brawl, every man except the 


1 See as to carelessness of railroad State v. Hanlan, 47 Iowa, 647; 8. c. 29 
conductors: Com. v. Hartwell, 128 Am. Rep. 496; Robertson v. State, 2 
Mass. 415; s.c. 35 Am. Rep. 391. As Sea. 239; s.c. 31 Am. Rep. 602; State 
to carelessness in handling fire-arms: v. Emory, 78 Mo.77; s.c. 47 Am. Rep. 
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yictim illegally carries a concealed pistol and the community 
contents itself with saying it is a pity he also did not have one. 
Common carriers evade the law with unblushing effrontery, 
running boats with rotten boilers, and not bestirring themselves 
to put stoves out of their railway carriages. Owners of tene- 
ment-houses, hotels and factories ignore the law of fire-escapes, 
or furnish such as are evidently insufficient and dangerous. A 
great corporation in New York neglects to bury its telegraph 
wires in obedience to the law, and no one arises to find fault, 
although human life is endangered at every step. Tenement- 
houses and public halls tumble down every now and then, and 
one conviction for carelessness in construction in this State I 
believe is unique — a leading case with none to follow. Even 
our legislature cannot get the capitol constructed according to 
its law, and the contractor, perhaps out of tenderness for their 
heads, puts up a paper and plaster of Paris ceiling where 
the legislature supposed they were to have carved oak. It is 
not very unsafe even to send a challenge to a duel in this State. 
“T have known it done,’’ and it excites no action on the part of 
the legal authorities, and good citizens read the story in the 
newspapers with eagerness, and laugh as if it were a merry 
jest. 

Finally it is quite safe to commit murder under certain condi- 
tions and with the observance of certain forms. If A. becomes 
jealous of B.’s attention to A.’s wife or daughter or sister, as the 
case may be, he may be seized with a fit of momentary insanity, 
walk up behind B. in a public place, ery, ‘* You have seduced 
my wife’? —or daughter or sister, as the case may be — and 
kill him without warning or chance of defense. He need not 
even pretend to be crazy. His counsel and the jury will attend 
to that for him, and the jury will find that he was sane the 
moment before and sane the moment after, but raving mad at 


92; State v. Vines, 93 N.C. 493; 53 Excepting the last, these cases show 
Am. Rep. 466, Asto physicians: State a healthy tendency to infuse new blood 
v. Hardister, 88 Ark. 605; s.c.42 Am. into the moribund old laws. The day 
Rep. 5; Com. v. Pierce, 138 Mass.165; of the ‘‘ tom-cats’’ and ‘‘ well-my-gris- 
s.c. 52 Am. Rep. 264; State v.Schultz, tle’’ school of medicine is past in Mas- 
55 Iowa, 698; s. c. 89 Am. Rep. 187. sachusetts, if not in Iowa. 
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the very moment of the killing. So shallow is the pretense, 

that proof of the truth of the murderer’s accusation is not es. 
sential; no matter if he was mistaken, if he says he thought 
he was right ; — and after he has satisfied his ‘* wounded honor,” 
which he would better have conserved by greater watchfulness, he 
is not even confined for insanity, but goes about like an honorable 
and rational man. 

The abominable inconsistency of this practical rule of action 
is, that the accused is tolerated and even applauded for punish- 
ing with death, at his own hands, upon his own unsupported 
accusation, conduct which itself is not regarded as criminal at 
common law, nor in the great majority of the States. Indeed, 
laws against adultery are regarded as puritanic, and unless 
a man takes the law into his own hands, he is considered a 
mean-spirited fellow. And worse than all, he may himself be 
an adulterer and a seducer, fresh from a brothel or an assigna- 
tion, or his brutal conduct may have driven his wife into her 
sin, but this detracts not from the immunity of his lawless act. 
In fact the man who thus arrogates to himself the attribute of 
the Almighty is seldom one of a right life. So it is usually 
with lynchers; they are generally the scum of the community. 
But the act of the individual lyncher is more reprehensible than 
that of the crowd, for it is the mere gratification of private re- 
venge, has no likeness to the punishment of a crime affecting 
society in general, and has not the poor excuse of the contagious 
excitement and the encouragement of numbers. 

Fortunate it is for country lawyers that the law of common 
barrators is no longer in vogue. One of the finest mummies of 
the law, and especially curious because it pertains exclusively 
to lawyers, is the law against champerty and maintenance. In 
some States the law-makers, being chiefly lawyers, I suppose, 
have had the manliness to abrogate it, and leave the profession 
to go as they please in respect to contracts with their clients. 
But perhaps after all, the dead-letter law which most nearly 
concerns our own profession and subjects it to serious popular 


1 It was boldly argued by John cases, that such a killing was justifia- 
Graham in the Sickles and Macfarland bleeven by a sane man. 


odiv 
goo 
Jaw 
dav 
los: 


res 
me 
slu 
sic 
is 
N 
4 
€ 
t 


DEAD-LETTER LAWS. 187 


odium, is the law which exacts that lawyers shall be men of 
good character and honest practices. None know better than 
lawyers themselves that the bar has many disreputable and 
dangerous members, but what individual is likely to incur the 
loss of time, the expense and the inevitable hatred which would 
result from an attempt to root out a single one of these unworthy 
members? It has seemed to me that our profession is more 
sluggish in this regard than the clerical or the medical profes- 
sion. Here is an imperative and fitting opportunity for the 
concerted action of local and State bar associations, under the 
sanction of the court, and good work has been done and prom- 
jses to be done in this direction by the State Bar Association of 
New York, and by that of the city. 

It is evident from the foregoing, I think, that there is a ten- 
dency towards an over-production of laws. The supply greatly 
exceeds the demand, if we may judge from the enforcement of 
the laws. Society seems to think that the sufficient remedy for 
an abuse or a crime is to enact 2 law without taking any care for 
its enforcement. Perhaps our form of government is partly ac- 
countable for this. Montesquieu says the executive power is 
weak in democracies and strong in despotisms. This is because 
what is everybody’s business is nobody’s business. Where 
nothing is necessary to the enforcement of a law but the exer- 
cise of a single will, enforcement is prompt. ‘* So much for 
Buckingham —off with his head! ’’ Very different from this is 
the enforcement of laws in our country. It is worth while to 
consider how many wills must consent to the judicial death of a 
citizen of this State. In the first place, sixteen grand jurors 
must deliberate on the case; if they find a bill, the district at- 
torney must move a trial in a court of one judge, and twelve 
jurors must convict; he may then appeal to three judges, and if 
they affirm he may appeal to seven more; if they affirm, the 
governor is a final resort. Here are forty-one citizens who 
nust sit in judgment on the case. If a new trial is granted, as 
is often done, twenty-four must be added to the number, so that 
frequently the accused is not done to death until sixty-five have 
been consenting thereto. The same is true of felonies not capi- 
tally punishable. So if a man starves or beats an orphan child 
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committed to his care, or pulls his horse’s tongue out, although 
the crime is one that appeals to the commonest sympathy and 
excites a fiery indignation, yet the indignant community have to 
face the tremendous possibilities in the way of conviction —the 
appeal to sixty-five different citizens. This state of things ig 
right and the only one consistent with our theory of government, 
but it renders our laws tardy of execution. It is this that affords 
a pretext for lynch law and the brutal disorder of ‘* White 
Caps.’’ Justice is slow and not sure. Lynching is swift and 
certain. But better the slow grinding of the mills of God than 
the swift crushing of the mad car of the revengeful populace.! 

‘« Now what are you going to do about it?’’ asked the greatest 
of the bosses. It is evident that individual action can affect 
nothing. Concerted action of special or general societies alone 
can achieve any adequate results. Societies for the protection 
of children and for the suppression of obscene literature and 
intemperance have done great good, how great none can appre- 
ciate unless they have inquired into the facts. 

Laws will not execute themselves,? nor can the ordinary 
officers of the law learn of infractions except by information. 


There should be some volunteer body or power standing between 
the offender and the courts, to set in motion the wheels of 
justice. 

Law and Order Leagues are the panacea, if there is any. 


They can share the expense and responsibility and time. Such 

1 In proof of this I may cite a very 
recent instance in this State where a 
man was convicted of murder and sen- 
tenced to death on his first trial, but 
getting a new trial by the decision of 
the ultimate court, was acquitted on 
the second trial. The result in this 
single case will atone for all the de- 
lays ina hundred cases of final con- 
viction and execution. The same 
may be said of a similar case in New 
Jersey a few years ago, where a man 
and woman being under sevtence of 


money; they obtained a new trial and 
were acquitted. Thata new trial does 
not always better the appellant is evi- 
dent from a case a few years ago 
where the prisoner was convicted of 
murder in the second degree on the 
first trial and of murder in the first 
degree on the second. 

2 In aspeech Wendell Phillips once 
made use of the following illustration: 
** Expect the authorities of Boston to 
enforce the law! I should as soon 
puta peck of potatoes on the top of 


death, and too poor to appeal, an 
opera singer ‘‘ passed around the hat ”’ 
in Wall street and raised the necessary 


the ground and read to them an essay 
from Flint on agriculture, and expect 
acrop.”’ 
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a body cannot be stigmatized as a ‘* crank,’’ as an individual is 
likely to be; or if it is, it does not care. It is such cranks that 
effect revolutions. Aggregated individuals are impervious to 
ridicule. A vigilance committee in every town, city and village, 
not to execute wild justice at its own unfettered will, but to 
bring offenders to justice in order that justice may be awarded 
tothem, would be a beneficent institution, provided it were 
composed of the best citizens. To such a work the best citizens 
might usefully spare a little of the time which they now squander 
in loafing at clubs, discussing politics, stocks and horses, en- 
gineering party measures, lamenting the good old days and 
groaning over human depravity and the increasing lawlessness 
of the times. 

Ido not contend that all the dead-letter laws which I have 
mentioned should be revived. Perhaps some of them have 
rightly become obsolete. I only urge that we should have no 
laws that we make no attempt to execute. So far as our laws. 
are statutory, they should either be enforced or repealed. And 
in respect to the case of killing in revenge for wounded honor, 
Iwould urge that adultery should be adequately punished as a 
crime,— both parties should be punished equally, and the avenger 
should be hanged like any other murderer, or if he is acquitted 
should be shut up for life for insanity. Nothing but a reforma- 
tion of public opinion can effect the conviction of such malefac- 
tors, but the law can at least secure the latter result. 


Irvine Browne. 


ALBaNy, N.Y. 
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IMPAIRMENT OF CONTRACTS BY CHANGE OF JUDI. 
CIAL OPINION.! 


1. Introductory. 
2. Leading Case of Gelpcke v. Dubuque. 
8. Objections Considered. (1.) 
4. Answers to First Objection. ° 
5. Local Prejudice. 
6. Objection 2— Decisions Equal Laws Passed. 
7. Analogous Cases—(1) Acts of Confederate Government, 
8. —(2) State Constitutions. 
9. General Proposition on Meaning of “ Laws Passed.” 
10. General Extension of Doctrine of Gelpcke v. Dubuque. 
11. Federal Extension of Doctrine of Gelpcke v. Dubuque. 
- Protection of Resident Creditors. 


1. Inrropuctory. — Mr. Heiskell in his very interesting ar- 
‘ticle on ‘* Retrospective Decisions ”’ introduces a legal doctrine 
of modern growth, which so far has received but little general 
notice, but which seems destined at no distant day to play an 
important part in constitutional law. The doctrine referred to 
may be stated in the following form: — 

If a contract when made be valid and enforceable according 
to the latest decisions of the highest court of the State, in view 
of which the contract was made, any subsequent decision of the 
same court which operates to invalidate the contract and to ren- 
der it non-enforceable, impairs the obligation of the contract, 
and is reversible by the Federal Supreme Court.? 

Mr. Heiskell’s article is chiefly devoted to a criticism of the 


-ell’s article entitled ‘‘Retrospective U.S. 645; Douglass v. Pike County, 
Decisions, ’ 22 Am. Law Review, 523. 101 U. S. 677, 686; Louisiana ». Pils- 
2 Gelpcke v. Dubuque, 1 Wall. 175; bury, 105 U.S. 278, 294, 295; County 
Havemeyer v. Iowa County, 3 Wall. of Ralls vy. Douglass, 105 U. S. 728; 
294, 303; City v. Samson, 9 Wall. 477; Taylor v. Ypsilanti, 105 U. S. 60, 71; 
Mitchell v. Burlington, 4 Wall. 270, Green County v. Conness, 109 U. 8. 
275; Chicago v. Sheldon, 9 Wall. 50; 104; Anderson v. Santa Anna, 116 
Olcott v. Supervisors, 16 Wall. 678, 0.8. 356, 365. 
90-691; Township v. Talcott, 19 Wall. 


1 A reply to Hon. Joseph B. Heisk- 666, 677, 678; Boyd v. Alabama, 9 
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ground upon which the Supreme Court has decided one phase of 
this doctrine, — that relating to municipal bonds issued in aid of 
railroad construction. Most of these cases were carried up to 
the Supreme Court from the lower Federal courts by non-resident 
bondholders, who had purchased the bonds in reliance upon pre- 
vious decisions of the highest State court affirming their validity, 
before the State court reversed such decisions and declared the 
bonds void and non-enforceable. 

Mr. Heiskell seems to agree with the general result reached by 
the Federal Supreme Court, namely, that the non-resident bond- 
holders are entitled to recover from the city, town or county that 
issued the bonds under such circumstances. But he maintains 
with much force and originality that the true ground upon prin- 
ciple of this decision is, that the State court in rendering the 
overruling decision was unconsciously influenced by ‘* local prej- 
udice’’ against non-residents, into whose hands a large portion 
of the bonds had passed; and he further states that ** if a decision 
has become a rule of property, such as a court, on well estab- 
lished principles, has no right to disturb, it would certainly justify 
the courts of the United States in attributing to local bias a 
reversal of it.’’! Accordingly he maintains that the ground as- 
signed by the Supreme Court for disregarding the latest State 
decision, namely, that it impaired the obligation of the bond- 
holder’s contract, is unsound and untenable when examined in 
the light of history and principle. 

2. Leapine Case oF GELPCKE v. Dusuque. — The leading case 

- upon the subject is Gelpcke v. Dubuque,’ a short statement of 
which may serve to place the question in a clearer light. In this 
case the plaintiffs were non-resident holders of bonds issued prior 
to 1859 by the city of Dubuque, Iowa, under legislative authority, 
in aid of a railroad extending beyond its limits. By a series of 
six or eight cases prior to 1859 the Supreme Court of Iowa had 
decided that the State legislature had the power under the State 
constitution to authorize municipal corporations to subscribe to 
such railroads, and that bonds issued in their aid were valid and 
enforceable. But in 1859 the same court overruled all its previous 


1p. 533. 21 Wall. 175. 
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decisions and held that the bonds were invalid, on the ground 
that the State legislature had no such constitutional power, 
The coupons on the bonds not being paid, the plaintiff sued the 
city in the District Court of the United States for the District of 
Iowa, which gave judgment for the defendant city. On a writ 
of error, however, the Federal Supreme Court reversed the decis. 
ion, on the ground chiefly that the latest decision of the State 
court impaired the obligation of the contract in suit and was 
therefore void as applied to it. Quoting from the opinion of 
Taney, C. J., in Ohio Life Co. v. Debolt, the court says: * ¢ The 
sound and true rule is, that if the contract when made was valid 
by the laws of the State as then expounded by all departments of 
the government, and administered in its courts of justice, its 
validity and obligation cannot be impaired by any subsequent 
action of legislation, or decision of its courts altering the con- 
struction of the law.’ The same principle applies where there 
is a change of judicial decision as to the constitutional power of 
the legislature to enact the law. To this rule, thus enlarged, we 
adhere. It is the law of thiscourt. It rests upon the plainest 
principles of justice. To hold otherwise would be as unjust 
as tohold that rights acquired under a statute may be lost by 
its repeal.’’? 

The court expressly recognizes that the case is an exception to 
the general rule that the Federal court will follow the decisions of 
the highest local courts giving constructions to the laws and con- 
stitutions of their own State.? 


3. Ossections CONSIDERED. (1. ) —The principal objections | 


urged against the doctrine are two in number. 

(1.) ‘Mr. Heiskell urges that a new decision overruling former 
decisions is not a new law, but merely a later and better advised 
exposition of the law as it was all the time. 

This proposition may be perfectly true, but standing alone and 
unsupported by the rule that the Federal courts are obliged to 
follow the latest decisions of State courts on questions of local 
law, it seems insufficient to meet the exigencies of Mr. Heiskell’s 
argument, for the Federal courts are of a different and inde- 


1 p. 206. 2See also Taylor v. Ypsilanti, 105 U. S. 60, 71. 
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pendent sovereignty from that of the State courts,! and in the 
absence of this rule would not be obliged to follow the latest 
State decisions on any question. 

The dissenting opinion of Mr. Justice Miller, in Gelpcke v. 
Dubuque, which Mr. Heiskell says ‘fully sustains the views 
maintained in this [his] paper,”’ is based entirely and solely upon 
this rule, and is no wise in accord with Mr. Heiskell’s views. 
The learned judge’s objection to the decision of the majority 
was that the rule established is an unwarrantable encroachment 
upon the right of the State courts to decide ‘‘ as a finality”’ 
all questions of State law. To quote the language of the learned 
judge himself, as found on page 220: ‘* The court has, in this 
case, taken a step in advance of anything heretofore decided 
by it on this subject. That advance is in the direction of a 
usurpation of the right, which belongs to the State courts, to 
decide as a finality upon the construction of State constitutions 
and State statutes.’’ ? 

This view is as far removed from Mr. Heiskell’s view as day 
is from night. Mr. Heiskell’s view, instead of restricting Fed- 
eral power, which is clearly Mr. Justice Miller’s view, would 
enlarge it beyond the rule of the majority; for it would 
allow the Federal courts to disregard the State decisions in 
all cases where, in their opinion, the State court had been 
influenced in making the decision by local prejudice; and 
it would not limit their power to disregard State decisions to 
cases of contract upon which there existed conflicting decisions 
of the same State court. If *‘ local prejudice ’’ were adopted as 
the true criterion, trials could be protracted to unreasonable 
lengths; for it would make admissible a great mass of testimony 
touching the motives and reasons that influenced the State judges 


‘ which would be inadmissible upon any other issue. Again, it is 


obvious that, for the Federal judges to declare that a State decis- 
ion is emanation of local prejudice’’ and does not -truly 
set forth the law’’ of the State, and to assign these as reasons 
for not following the State decision, would engender the most 


1 Pennoyer v. Neff, 95 U. S. 714, Muscatine, 8 Wall. 575, is put upon the 
732-733. same ground exclusively. 
* His dissenting opinion in Butz v. 
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bitter and hostile feelings between the State and Federal judici oblig 
aries, if it would not render it impossible for the two courts to. cisiOl 
sit in the same State. suit 1 
4, Answers TO First Ossection.— It is believed that there in th 
are two answers to this objection: First, that under the pecu- plain 
liar circumstances of the case arising from conflicting decisions In 
of the same State court relevant to contracts, the question Just 
involved is not one of local law at all, but is a question of conflict tribt 
with the national constitution; and therefore the Federal courts mad 
are not bound to follow the latest State decision.!. This propo- tion 
sition is supported not only by the cases cited in the note, con 
in which writs of error directly to State courts were held obli 
to lie, but also by the whole tenor of the reasoning in cases car- the 
ried up from the Federal courts. ast 
Thus, in Township of Pine Grove v. Talcott,’ the court says: it. 
** The national constitution forbids the State to pass laws im- aut 
pairing the obligation of contracts. In cases properly brought ! 
before us that end can be accomplished unwarrantably no more ju 
by judicial decisions than by legislation.”’ pl 
Again, in Douglass v. County of Pike,* Mr. Chief Justice re 
Waite, in delivering the unanimous opinion of the court, says: a 
** The new decisions would be binding in all respects to all issues nt 
of bonds after they were made; but we cannot give them a retro- F 
active effect without impairing the obligation of contracts long 0 
before entered into. This we feel ourselves prohibited, by the \ 
constitution of the United States, from doing.’’® . 
The late case of Louisiana v. Pilsbury,® however, is more di- a 
rectly in point. This was a writ of error directly to the Su- ’ 


preme Court of the State of Louisiana; and of course it could 
not be maintained unless a Federal question were involved. The 
writ was maintained and the judgment reversed, on the ground 
amongst others that the decision then under review impaired the 


1 Louisiana v. Pilsbury, 105 U.S. 8S. 794; Boyd v. Alabama, 94 U. S. 
278, 294-295; Life Ins. Co. v. Debolt, 645. 


16 How. 416; Wright v. Nagle, 101 U. 319 Wall. 678. 
S. 794; Boyd v. Alabama, 94 U. S. 645. 4101 U. S. 677, 687. 
2 Louisiana v. Pilsbury, 105 U. S. 5 See also Butz v. Muscatine, 8 
278, 294-295; Life Ins. Co. v. Debolt, Wall. 575. 
16 How. 416; Wright v. Nagle, 101 U. 6 105 U. S. 278. 
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obligation of the plaintiff ’s contract by overruling former de- 
cisions of the same State court, in view of which the contract in 
suit was made, and by materially changing the law as announced 
in those former decisions, to the substantial prejudice of the 
plaintiffs’ contract rights. 

In the unanimous opinion of the court delivered by Mr. 
Justice Field, it is said: ‘* The exposition given by the highest 
tribunal of a State must be taken as correct so far as contracts 
made under the act are concerned. Their validity and obliga- 
tion cannot be impaired by any subsequent decision altering the 
construction. * * * The construction, so far as contract 
obligations incurred under it are concerned, constitutes a part of 
the law as much as if embodied init. * * ® The statute 
asthus expounded determines the validity of all contracts under 
it. A subsequent change in its interpretation can affect only 
subsequent contracts.} 

Again, in Boyd v. Alabama,’ the only ground of Federal 
jurisdiction seems to be the allegation or contention of the 
plaintiff in error that the judgment of the State court under 
review impaired the obligation of his contract by not following 
a former decision of the same State court. At least the case was 
not dismissed for want of jurisdiction, as it would have been if a 
Federal question had not been presented by the record; and no 
other ground of jurisdiction is apparent from the report. It 
was cited? in the opinion of the court in Anderson v. Santa 
Anna‘ in support of the rule that ‘+a change of decision is, to 
all intents and purposes, the same in effect on contracts as an 
amendment of the law by means of a legislative enactment.” 

Secondly. The second answer to this objection to the doc- 
trine seems to be that whether or not municipal bonds in the 
‘hands of bona fide holders for value are void, is a question of 
general commercial law;* and that on this ground the Federal 
courts are under no obligation to follow the State decisions; ® 


1 pp. 294-295. 5 Pana v. Bowler, 107 U.S. 529, 541. 
294 U.S. 645. 6 Oates v. National Bk., 100 U. S. 
5 See also Ohio Life Ins. Co. v. 236, 246; Railroad Co. v. Nat. Bk., 102 
Debolt, 16 Howard, 416; Douglass v. U. S. 14, 29; Pana v. Bowler, 107 U. 
County of Pike, 101 U. S. 677, 686. S. 529, 541, and cases cited; Swift v. 
#116 U.S. 356, 362. Tyson, 16 Peters, 1. 
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because the 34th section of the judiciary act of 1789 does not 
apply to the case.! 
5. Locat Presupice.—It is true, as stated by Mr. Heiskell, that 
the historical reason why jurisdiction was conferred upon the in. 
ferior Federal courts in controversies between residents and non- 
residents was to guard against local prejudice. But it does not 
follow that local prejudice is a sufficient ground to justify the 
Federal courts in disregarding the latest decision of the highest 
court of the State in which they sit, upon a question involving 
the true construction of that State’s constitution or statutes, 
This is really the only question at issue. It is not claimed by 
Mr. Heiskell that the constitution or any law of Congress gives 
this power to the lower Federal courts. In fact, the only act of 
Congress bearing upon the subject seems to deny this power. 
This act declares that ‘* the laws of the several States, ex- 
cept where the constitution, treaties or statutes of the United 
States otherwise require or provide, shall be regarded as rules 
of decision in trials at common law, in the courts of the United 
States, in cases where they apply.’’? With what seems to be 
marvelous inconsistency, Mr. Heiskell urges this statute as an 
objection to the correctness of the rule in Gelpcke v. Dubuque, 
without apparently seeing that, if the statute applies to the ques- 
tion at issue, it is a death-blow to his own theory, namely, that 
the Federal courts are not obliged to follow the latest State de- 
cision overruling former decisions, ¢f said courts be satisfiet 
that the latest State decision was made under the influence of 
local bias against non-resident creditors. The statute itself cer- 
tainly does not make this groundanexception. The only excep- 
tions are ** when the constitution, treaties or statutes of the 
United States otherwise require or provide.’’ Hence, Mr. Heis- 


kell’s admission that this act applies to the case seems conclusive 


against the validity of his view,’ whatever its effect may be upon 
the view of the Supreme Court. By the express terms of this 
act it applies only to cases instituted in the Federal courts, and 
not to writs of error from the Supreme Court to the highest State 


1 See section 5 of this article. 3 So. Ottawa v. Perkins, 94 U. 8. 
2 Sec. 340f the judiciary act of 1789. 260, 267. 
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courts; which must present a Federal question, in order to give 
the Supreme Court jurisdiction. As the identical question may 
be brought to the Supreme Court either (1) from a State court, 
or (2) from a lower Federal court sitting in the same State, it 
would be absurd to contend that State adjudications are to con- 
trol in the latter case and not in the former, and that the Su- 
preme Court should hold similar contracts valid in one case and 
yoid ii the other. In the words of the court in Butz v. Musca- 
tine:! ** Cases may be brought here from the Circuit Court of 
such a character that it is necessary to the right administration 
of justice that we should proceed upon the same principle in 
deciding them [as in cases brought from State courts under sec- 
tion 25 of the judiciary act]. Indeed, questions which are iden- 
tical, may be brought here in both ways. Under such circum- 
stances it will hardly be insisted that State adjudications are to 
control in one case and not in the other. Our duty depends 
upon the questions involved, not upon the channel through which 
the case comes before us.’’* This was said on a writ of error to 
a Federal court. 

The Supreme Court is not obliged to follow State decisions on 
questions of conflict with the United States constitution; whether 
the case comes from a State * or from a Federal court.‘ 

The lower Federal courts are meant to afford non-resident 
plaintiffs of the State egual protection with residents, and not 
less protection, which would be the result if the contrary rule 
were adopted. For a resident plaintiff may have a judgment of 
his own State court reviewed by the Federal Supreme court, if 
a Federal question be involved, though the same point had been 
often decided by previous adjudications of the same State court. 

The same reasbning seems to apply to questions of general 
commercial law. Cases of this character may arise in any or all 
of the Federal courts sitting in the various States, and from them 


18 Wall. 575, 585. Crescent Live Stock Co. v. Butchers’ 
2 See also Seibert v. Lewis, 122 U. Union, 120 U.S. 141. 
S. 284. . 4 Butz vw. Muscatine, 8 Wall. 575; 

3 Wright v. Nagle, 101 U. S.791; Seibert v. Lewis, 122 U. S. 284; Mohr 
Pennoyer v. Neff, 95 U. S. 714; Jeffer- v. Manierre, 101 U. S. 417, 422; Cres- 
son Bank v. Skelley, 1 Black, 436; cent Live Stock Co. v. Butchers» 
State Bank v. Knoop, 16 How. 369; Union, 120 U.S. 141, 159. 

VOL. XXIII. 14 


hot 
hat 
in- 
10t 
he 
est 
ng 
a8, 
by 
of 
ad 
ad 
at 
he 
t 
f 
| 


198 IMPAIRMENT OF CONTRACTS BY JUDICIAL OPINION. 


be carried to the Supreme Court. If the courts of one State 
decide such questions one way, and the courts of another State 
decide the same question a contrary way, it is obvious that, if the 
Supreme Court were obliged to follow the State decisions, its 
own decisions would soon become contradictory. This view 
would make the plaintiff’s right of recovery depend upon the 
State in which he obtained service upon the defendant, and 
not upon the just principles of commercial law. These are 
national questions, and therefore should be decided by the 
Supreme National Court, irrespective of State adjudications. 
An application of these principles seems to reconcile the 
apparently conflicting cases of Butz v. Muscatine,’ and Super- 
visors v. United States. The only material difference in the 
facts of these cases was, that in the former, the bonds were 
issued before the State Supreme Court bad decided that the 
bondhoider was not entitled to a writ of mandamus to com- 
pel the city to levy a special tax to pay his bonds, while in the 
latter, the bonds or county warrants were issued after such de- 
cision had been made by the State Supreme Court. The Federal 
Supreme Court decided in the Butz case that the construction 
which the State court gave to the State statutes impaired the 
obligation of the prior contract, because it destroyed all remedy 
to enforce it; and therefore refused to follow the State decision. 
But in the Supervisors case, as the contract in suit was made 
after the State decision, its obligation was not impaired. Nor 
was the question one of general commercial law, but merely one 
of remedy. Therefore, as the State decision involved neither of 
these heads of Federal jurisdiction the Federal Supreme Court 
followed it, and refused the writ of mandamus. By both of 
these decisions the Supreme Court avoided the risk of conflict 


with cases brought from the State courts,® and maintained the ~ 


just rights of non-resident creditors. 
6. Ossection 2— Decisions Laws Passep. —Mr. 
Heiskell further objects that a decision of a court does not 


1 Pana v. Bowler, 107 U. 8.529, 541 213; Lehigh Water Co. v. Easton, 121 
and cases cited. U. S. 388. 
2 8 Wall. 575. 5 See Van Hoffman v. Quincy, 4 


318 Wall. 71. Wall. 535; Seibert v. Lewis, 122 U. 8. 
4 Odgen v. Saunders, 12 Wheaton, 284. 
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come within the meaning of the constitutional clause declaring 
that no State shall pass any law impairing the obligation of con- 
tracts. The object of this inhibition is to secure the inviola- 
bility of property rights in contract against State action. 
Regarding the spirit and not merely the letter of this clause, 
and considering that property rights in contract may be as 
greatly impaired by subsequent overruling decisions as by subse- 
quent statutes, justice seems to require that the two modes of 
impairment be held equivalent for jurisdictional purposes. 

It is difficult to perceive in what respect a decision overruling 
former decisions, and divesting contract rights which were 
created in reliance upon the former decisions of the same court, 
differs from a statute repealing a former statute and divesting 
contract rights which were created by or under the repealed 
statute. Upon principle, which is the whole basis of Mr. Heis- 
kell’s argument, to allow property rights in contract to be de- 
stroyed or impaired in the former way would be as objec. ‘onable 
as to allow the same result to be accomplished in the latter way. 
It being undoubtedly true that the repealing statute in the cise 
supposed impairs the obligations of the contract, it seems \. 
follow that the reversing decision also impairs the obligation of 
the contract. And this seems clearly to be the effect of the uni- 
form ruling of the highest court in the land for the last quarter 
of acentury, with only one dissenting voice.? 

7. AnaLocous Cases—(1) Acts oF CONFEDERATE Gov- 
ERNMENT. — There are several analogous cases upon the point 
that this constitutional provision includes not only statutes 
passed in the ordinary way by a State legislative body, but also 
any act sanctioned by the State which has the force of law with- 
in the State. 

(1) Acts or ConFEDERATE GOVERNMENT. — The recent case 
of Williams v. Bruffy,® is an instructive one in this connection. 
Itappeared that during the rebellion a debt due from the de- 
fendant (a citizen of Virginia) to the plaintiff (a citizen of 
Pennsylvania) had been confiscated by Virginia, in accordance 


1U. S. Const., art. I., sec. 10. 3 96 U. S. 176. 
? See cases cited under section 1 of 
this paper. 
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with an act of the Confederate government authorizing the confis. 
cation of all debts due to citizens of the loyal States. It was 
argued that this was an act of the Confederate government and 
not of the State of Virginia and therefore did not fall within the 
prohibitory clause. But the court held unanimously that, inas. 
much as the Confederate States was an illegal organization, the 
only force or efficacy which the statute possessed in Virginia 
was given to it by the sanction of Virginia, which made it in 
effect a law passed by that State. Judgment was therefore 
rendered for the plaintiff, on the ground that the statute not only 
impaired but utterly destroyed the obligation of his contract. In 
the language of the court: ‘* The constitutional provision pro- 
hibiting a State from passing a law impairing the obligation 
of contracts equally prohibits a State from enforcing as a law an 
enactment of that character from whatever source originating.”’! 

8. (2) Stare Constitutions.— It is well settled that a clause 
of a State constitution, adopted after the making of a contract, 
may be void as impairing the obligation of contracts, as well as 
a common statute.? 

. So far is this doctrine carried that though the new State con- 
stitution were adopted with the sanction and approval of Congress, 
this does not prevent one of its provisions from being void for 
the reason that it impairs the obligation of prior contracts.* 

9. GENERAL ProposiTion ON MEANING oF ** Laws PasseEp.”’ — 
The proposition deducible from the preceding principles and au- 
thorities seems to be, that any rule of conduct announced by the 
duly constituted authorities of a State, which has the force of law 
within the State, is a ** law ’’ within the meaning of the contract 
clause of the constitution, whether it be in the form of a consti- 
tution, a statute, a municipal ordinance,‘ or a judicial decision. 


1 p. 184. See also Wright v. Nagle, 
101 U. S. 784, and N. O. Water-works 
». La. Sugar Co., 125 U. S. 18, 31. 

2 Railroad Co. v. McClure, 10 Wall. 
511; White v. Hart, 13 Wall. 646; 
New Orleans Gas Co. v. La. Light Co., 
115 U. 8S. 650, 672; Fisk v. Jefferson 
Police Jury, 116 U.S. 131. 

$8 Gunn v. Barry, 15 Wall. 610. 


4 New Orleans Water-works v. La- 
Sugar Co., 125 U. S. 18, 31; New Or. 
leans Water-works Co. v. Rivers, 115 
U. S. 674; Murray v. Charleston, 96 
U. 8. 482, 441-448. See Wright o. 
Nagle, 101 U. S. 791, 794; Western 
Saving Fund Society v. Philadelphia, 
$1 Pa. St. 175-182. 
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It will be conceded by all that a decision of the highest State 
court is a rule of conduct, which has the force of law within the 
State at least until reversed. Contracts are made in view of the 
law as last declared by the highest court,’ and if the parties can- 
not rely upon this to govern their contracts, they are entirely 
without guidance and must trust to chance for a safe deliverance. 

Why should not courts be held to the same responsibility as 
legislatures upon this point? The judiciary is a branch of a 
State government of equal and co-ordinate importance with the 
legislative and executive branches, and is exclusively entrusted 
with the duty of declaring the law, not only for the purpose of 
settling one particular controversy, but as a guide to all persons 
in future transactions of a similar character. It is for this reason 
that courts are so very loath to reverse decisions which have be- 
come rules of property; for a reversal would necessarily impair 
rights which had become vested in reliance upon the former decis- 
ions. Contracts are property in the hands of creditors,? and in 
addition to the ordinary protection flowing from the doctrine of 
stare decisis, they are entitled to the especial protection of the 
national constitution. 

10. GeneraL Extension oF Doctrine oF GELPCKE v. Dv- 
BUQUE. — The generality of the preceding reasoning may seem 
objectionable, but it is not unsupported by authority. Thus, in 
Harris v. Jex,’ the only question was whether a tender in legal 
tender notes without adding the gold premium was valid and 
discharged the len of two mortgages executed before the pas- 
sage of the legal tender act. This tender was made after the 
decision of Hepburn v. Griswold,‘ holding that the act was un- 
constitutional as applied to prior contracts, and that they must 
be discharged in gold, and before the reversal of that decision 
by Knox v. Lee.’ It was held unanimously in a foreclosure 
suit that the plaintiff had a right to rely upon the former de- 


1 Olcott v. Supervisors, 16 Wall. 8 55. N. Y. 421. 
678, 690; Harris v. Jex, 55 N. Y. 421, * 8 Wall. 605. 
424, 5 12 Wall. 457 

2 State Tax on Foreign Held Bonds, 

15 Wall. 300. 
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cision as correctly declaring the law, and that the tender was 
therefore insufficient to discharge the lien of the mortgages, 
Andrews, -!.. says: ** The plaintiff had a right to repose upon 
the de<i+:on of the highest judicial tribunal in the land. It was, 
ae applied to the relations between these parties and to this 
case, the law, and not the mere evidence of the law. * * * 
It is said by Kent,’ ‘If a decision has been made upon 
solemn argument and mature deliberation, the presumption 
is in favor of its correctness, and the community have a right to 
regard it as a just declaration or exposition of the law, and to 
regulate their actions and contracts by it.’ ’’ ? 

In re Dunham * presents another phase of this same ques- 
tion, and was decided upon tlie same principle. This action 
was brought after the decision of Knox v. Lee, to recover 
about $150, which sum represented the gold premium paid to dis- 
charge a mortgage executed before the passage of the legal 
tender act. The payment was made before Hepburn v. Gris- 
wold was overruled, and, as it was made in accordance with the 
principle of that case, it was held that the plaintiff could not 
recover. 

Judge Hare, the learned annotator of the American edition of 
Smith’s Leading Cases, assigns the following reason as the 
ground of the judgment in Geddes v. Brown: ¢ ** A party who 
acts in accordance with the law as laid down by the highest tri- 
bunal in the State, while it is still law, shall not suffer because 
it is subsequently set aside and another rule substituted for it.’’® 

Olcott v. Supervisors,® contains an authoritative statement by 
Mr. Justice Strong, to wit: ‘* Parties have a right to contract and 
they do contract in view of the law as declared to them when 


their engagements are formed. Nothing can justify us in holding 
them to any other rule.’ 


1 1 Com. 476. 5 See also to the same effect, 
2p. 424. In Stockton v. Dundee Menges v. Dentley, 9 Casey, 495; Wad- 
Co., 7 C. E. Green, 56, however, the hams v. Gay, 73 Ill. 415; Goudy v. Hall, 
contrary result was reached. 86 Ill. 819. 


8 9 Phila. 471. * 16 Wall. 678, 690. 
* 5 Phila. 180, 187. 
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It has been argued that the doctrine of Gelpcke v. Dubuque 
belongs to none of the accepted heads of the law; that it is not 
a development of the rule of stare decisis, for that looks to the 
stability of judicial rulings; that it is not res judicata; and that 
“itis not a case of estoppel, because it regards the action of 
the court, and in no respect the individual acts of the parties in 
their relation to each other.’ ? 

It is evident that the doctrine is not an ordinary illustration of 
estoppel; but the above-cited cases seem to show that it isa 
species of estoppel, which operates not upon individuals but upon 
the court, to prevent injustice to parties who have relied upon 
former decisions of the same court.? It allows a court to over- 
rule its former decisions when reason and justice require, and to 
declare the law for future guidance,’ while at the same time it 
preserves vested rights.‘ The rule therefore seems to be a 
happy mean between the objectionable feature of stare decisis on 
the one hand, which tends to perpetuate error, and on the 
other hand the impairment of vested rights by judicial action. 

11. FeperaL Extension oF DocrrinE OF GELPCKE V. 
Dusuque. — Is the doctrine capable of extension upon questions 
of Federal law beyond the case of municipal bonds? Is it appli- 
cable to all State decisions relevant to contracts which overrule 
former decisions of the same court in view of which the contracts 
were made? In other words, will a writ of error be sustained 
from the National Supreme Court to a State court in any case 
except that of municipal bonds? 

It is difficult to perceive any valid reason for confining the doc- 
trine to municipal bonds; for a creditor of a private individual 
seems to be entitled to the same protection as a creditor of a 
municipal corporation. 

The cases manifest a strong tendency to align a change of de- 
cision injuriously affecting contract rights with a change of stat- 


1 See an elaborate article entitled 8 Supervisors v. U. S., 18 Wall. 71; 
“The rule in Gelpcke v. Dubuque,’? 9 Columbia Co. v. King, 18 Fla. 451. 
Am. Law Rev. 881 at 398 (1875). 4 Douglass v. Pike, 101 U. S. 677, 

2 See also Township v. Marcy, 92 687. 

U. 8. 289, 294, 299. 
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ute law operating the same way. Thus, in Douglass v. County of 

Pike,' the court says: ‘* A change of decision is to all ip. 
tents and purposes the same in its effect on contracts as an 
amendment of the law by means of a legislative enactment,” 
This statement was made in a writ of error to a lower Federal 
court; but it was subsequently quoted with approval in Louisi- 
ana v. Pilsbury,? which was a writ of error directly to a State 
court.? 

It is well settled that a substantial change by statute, made 
after the execution of the contract in suit, which affects injuri- 
ously the creditor’s rights as they existed when and where the 
contract was made, is void, as impairing the contract’s obliga- 
tion ; because the law which subsists when and where the con- 
tract is made enters into and forms a part of it.* 

It seems to follow necessarily from this proposition that, if a 
change of decision is governed by the same principles as a 
change made by statute, the former impairs the obligation of 
prior contracts in any case, where the change is substantial and 
prejudicial to creditors. To illustrate, let us take the case of 
Hawthorne v. Calef.6 There it appeared that a statute of 
Maine made the stock of stockholders in a chartered company 
liable to the debts of the corporation. After the plaintiff’s con- 
tract was made this liability was annulled by a later statute re- 
pealing this part of the former. Held, that the repealing 
statute impaired the obligation of the contract in suit and was 
void. 

It is believed that if this same change had been made by one 
decision overruling another, instead of by one statute repealing 
another, it would have been void and reversible for the same 


1101 U. S. 677, 687. 
2105 U. S. 578, 295. quent legislation.” 
3 See also Gelpcke v. Dubuque, 1 4 Edwards v. Kearzey, 96 U. S. 595; 
Wall. 175, 206; Township of Pine Seibert v. Lewis, 122 U.S. 284; Poin- 
Grove v. Talcott, 19 Wall. 678; Chi- dexter v. Greenhow, 114 U. S. 270; 
cago v. Sheldon, 9 Wall. 50, 55-56. Walker v. Whitehead, 16 Wall. 314; 
In Butz v. City of Muscatine, 8 Wall. Hawthorne v. Calef, 2 Wall. 10; Van 
575, 584,thecourt says: ‘‘This right Hoffman v. Quincy, 4 Wall. 557. 
can Do more be taken away by subse- 5 2 Wall. 10 


quent judicial decisions than by subse- ~ 
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reason. For though this would not be like the bond cases, a total 
jnvalidation of the contract’s obligation, it would still be a sub- 
stantial impairment. 

Chicago v. Sheldon’ seems to be in point. The question was 
whether the property of a street railway company of Chicago was 
exempt from taxation. Under the terms of its charter the prop- 
erty was exempt; but the Supreme Court of Illinois had held in 
two cases prior to this one that the State legislature had no con- 
stitutional power to authorize the city of Chicago to grant such a 
charter, and accordingly that the railway company was liable to 
taxation.?- It appeared, however, that at the time the charter was 
granted, the same State court had previously decided in three 
recent cases that the legislature had such power. Held, that the 
later decisions impaired the obligation of the contract. The court 
saysunanimously: ‘* A contract having been entered into between 
the parties, valid atthe time, by the laws of the State, it is not com- 
petent even for its legislature to pass an act impairing its obliga- 
tion, much less could any decisions of its courts have that effect.’’ * 

Butz v. City of Muscatine,‘ is also in point. In 1834 the 
plaintiff bought bonds of the defendant city issued under the 
laws of Iowa, which as construed by the Federal Supreme Court 
in this case for the first time, allowed him a writ of mandamus 
to compel the city to levy a special tax to pay his judgment upon 
the bonds. In 1862 this question came before the Supreme Court 
of Iowa for the first time, and in several cases prior to the Butz 
case, it held, without any conflicting decisions, that the bondholder 
was not entitled to maintain a writ of mandamus in a case like 
this. Notwithstanding these uniform State decisions, the Supreme 
Court held that the plaintiff was entitled to maintain this writ of 
mandamus from the U. S. Circuit Court, as he had no other ade- 
quate remedy. 

The ground of this decision is thus stated by Mr. Justice 
Swayne: — 


“It was there held 5 that laws for the collection of the requisite taxes, 


19 Wall. 50. #8 Wall. 575. 


241 Tl. 306, 5 In Van Hoffmann Quincy, 4 Wall. 
pp. 55-56, 557. 
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existing when the bonds were issued, subsequently repealed, still sub. 
sisted for the purposes of the contract, and that a writ of mandamy 
might issue from the Circuit Court to enforce them. Here the remedy 
is taken away, not by a subsequent repeal, but by subsequent judicial 
decisions. The effect upon the contract is the same as if the provisions 
of the code had been repealed. * * * Weare of the opinion that 
under the statute of Iowa, in force when the contract was made, the 
relator is entitled to the remedy he asks, and that this right can no more 
be taken away by subsequent judicial decisions than by subsequent 
legislation. It isas much within the sphere of our power and duties 
to protect the contract from the former as from the latter, and we are 
no more concluded by one than the other.”’ 


This case differs from the other municipal bonds cases in the 
important particular that here the State decisions did not declare 
the contract voidand unenforceable, but merely declared that the 
bondholder was not entitled to the remedy by mandamus. Yet, 
as he had no other remedy, the Supreme Court held that this was 
a substantial impairment of the contract. 

It seems to be true, at least to a qualified extent, that a cred- 
itor by contract has a legal right to rely upon the latest decision 
‘relevant to contracts of the highest court of the State in view of 
which his contract is made.! 

A decision is the law, at least until reversed, and enters into and 
‘forms a part of any contract made in view of it as the law. 

Therefore any decision of the same court, subsequent to the 
‘making of the contract, which makes a material and prejudicial 
change in the law relevant to his contract as it was judicially 
declared to be at the time of making, impairs the obligation of 
‘the contract and is reversible on a writ of error.” 

12. Prorection or Restpent Crepirors.— The rule of the 


Supreme Court applies to and protects the contract rights of 


1 Olcott v. Supervisors, 16 Wall. 2 Louisiana v. Pilsbury, 105 U. S. 
678, 690; Township v. Marcy, 92 U.S. 278, 294-295; Columbia Co. v. King, 
289, 294; Harris v. Jex, 55 N. Y.421, 18 Fla. 451, and cases cited supra; 
424; Wadhams v. Gay, 73 Ill. 415, 422- Edwards v. Kearzey, 96 U. S. 595; Sei- 


424; Geddes v. Brown, 5 Phila. 180, bert v. Lewis, 122 U. S. 284. 
187. 
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resident creditors as well as non-resident creditors,! while the 
rule suggested by Mr. Heiskell would protect only those of non- 
residents. The Federal constitution was meant to protect both 
classes of creditors,? and although the aid of the Federal court 
may not be necessary to protect resident creditors from State 
decisions made because of local prejudice or in bad faith, its aid 
is frequently needed to protect them from erroneous decisions 
made in good faith. Especially upon this question of impairing 
the obligation of contracts is the appellate power of the Supreme 
Court most often invoked by resident creditors. Consequently, 
if Mr. Heiskell’s view of local prejudice were adopted as the 
true rule, resident creditors would be entirely without redress in 
this class of cases, and would be placed at a disadvantage as 
compared with non-resident creditors. 


ConraD RENo. 
Boston October, 1888. 


1 Louisiana v. Pilsbury, 105 U. S. 2 Farmer’s Banke. Smith, 6 Wheat 
278, 290-295; Douglass ». County of 131. 
Pike, 101 U. S. 677, 686; Ohio Life 
Ins. Co. vo. Debolt, 16 How. 416. 
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THE SCOPE OF THE PRESENT LAW OF RESALE, 


The amount of controversy which concerns itself with the exact 
extent and limits of a seller’s rights as against a defaulting buyer 
of personal property, diminishes in the discussion of stoppage in 
transitu, but increases in considering the seller’s lien and his 
right of resale. This right, which is not acknowledged in En. 
gland, but is deemed enforceable in this country, presents so 
many phases of interest to the profession that the result of a 
special investigation thereof should hardly fail to be suggestive 
as well as useful, in view of the many points upon which there 
is a conflict of opinion, and upon whith too much light cannot be 
thrown. 

A familiar statement of the American doctrine upon the sub- 
ject is that, if a vendee of goods refuses to accept them, the 
vendor is under no obligation to allow them to perish on his 
hands, or to become reduced in value ;! but he may sell them at 
auction, and hold the buyer responsible for the difference be- 
tween the price which they actually bring and the price which 
the purchaser agreed to give.? 

This statement is subject to various qualifications: as that there 
should be mention of a refusal of a payment also; that the sale 
need not be at auction, but may be made in any reasonable man- 
ner; and that it can be made only after notice at least of the 


1 Van Horn »v. Rucker, 33 Mo. 891, 
392; s. c 84 Am. Dec. 52. This 
phraseology is largely based upon the 
English case of Maclean v. Dunn, 4 
Bing. 722; s. c. Langdell’s Cases on 
Sales, 390, 394. 

2 Van Horn »v. Rucker, 33 Mo. 391, 
392; s. c. 84Am. Dec. 52. Tolike effect 
see 2 Kent Com. 505; Atwood »v. Lu- 
cas, 53 Me. 508, 511; s. c.89 Am. Dec. 
713; Crooks v. Moore, 1 Sandf. 297, 
802, 803; Sands v. Taylor, 5 Johns. 
895; Lewis v. Greider, 49 Barb. 606; 


Bogart v. O’Regan, 1 E. D. Smith, 


590, 592; Adams v. Minick, cited 5 


Serg. & R. 32; Rosenbaums v. Wee-. 


den, 18 Gratt. 785, 790-792; White ». 
Kearney, 9 Rob. (La.) 495, 501, 502; 
Judd, etc., Oil Co. v. Kearney, 14 
La. Ann. 352; Williams v. Godwin, 4 
Sneed, 557, 558, 559; Joknson v. Pow- 
ell, 9 Ind. 566; Saladin v. Mitchell, 45 
Ill. 85. Compare West v. Cunning- 
ham, 9 Port. 104, 107; Schmertz ». 
Dwyer, 53 Pa. St. 335, 339. 
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intention to resell. The suggestion that the remedy can be 
invoked only if the buyer ‘* unreasonably ’’ refuses to accept the 
goods, which accords with rulings in other departments of the 
law of sales, is supported by decisions that the seller cannot recover 
from a buyer who refuses to accept and pay for the goods, the 
difference between the agreed price and the price obtained ona 
resale, where the evidence indicates that the goods as tendered to 
the buyer were not merchantable, or did not correspond with the 
samples.! While the right of resale is generally recognized in the 
United States, the grounds for allowing the remedy and the func- 
tion of the seller in its exercise are not uniformly stated. Of 
course, there is no uncertainty on these points in those States in 
which the largest view is taken of the seller’s remedies ; and in 
which it is laid down that if the buyer fails to take and pay for the 
goods bought, or otherwise fulfill his contract, the seller has the 
choice of three remedies: 1. To hold the goods subject to the 
buyer’s order, and at once sue him for the contract price; or 


2. To sell the goods after notice to the buyer, for the best price 


that can be obtained, and sue the buyer for the difference be- 
tween that and the contract price; or 3. To keep the property 
as his own, and recover the difference between the market price 
at the time and place of delivery, and the contract price.? 

In this view it is at the election of the seller whether he will 
resell, without the buyer’s stipulation or consent,’ or treat the 
property as the vendee’s and sue for the entire contract price.‘ 
Butif he does not set apart the article sold as the property of the 
rejecting buyer, he is held to waive the right to recover the price’ 


1Duncan v. Holt, 21 La. Ann. v. Bradley, 4 Daly, 29, 36; Barr v. 


235. 

See Dunstan v. McAndrew, 44 
N. Y. 72, 78; Hayden v. Demets, 53 
N. Y. 426; Mason v. Decker, 72 N. Y. 
595, 599; Ganson v. Madigan, 13 Wis. 
67; 15 Wis. 144, 151; 2 Kent Com. 
504; 1 Sedgw. Dam. (7th ed.) 516, note 
(a). Consult further Gordon v. Nor- 
ris, 49 N. H. 3876, 383; Haines v. 
Tucker, 50 N. H. 807, 318; Whitney v. 
Boardman, 118 Mass. 242, 248; Schultz 


Logan, 5 Har. (Del.) 52, 55; Camp v. 
Hamlin, 55 Ga. 259; Bell v. Offutt, 10 
Bush, 632, 639; Shawhan v. Van 
Nest, 25 Ohio St. 490, 499; s.c. 15 Am. 
L. Reg. (N. 8.) 153, 160; Rickey v. 
Tenbroeck, 63 Mo. 567. 

3 See O’Brien v. Jones, 47 N. Y. 
Super. 67, 75. 

* Hunter v. Wetsell, 84 N. Y. 549, 
555. 
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and the right to resell, and to be confined to a suit for damages 


for non-acceptance.' 


Other American cases seem to either assume the existence of 
the right of resale, or to place it on no consistent grounds. But 
in regard to the effect of a resale, the modification of the English 
view has been followed in a decision which holds that, if the vep- 
dee, before the sale is complete by delivery, refuses to further 
comply with the terms of the contract, the resale of the property 
by the vendor, after the time for delivery, does not, of itself, 
amount to an election on his part to rescind, so as to entitle the 
vendee to a return of part of the price paid by him in advance,? 

In England, a resale in the absence of an express reserva- 
tion thereof, is a technical breach of contract, for which at least 
nominal damages are recoverable; but it does not rescind the 
sale, and is not so tortious that the buyer can recover back 
any deposit of the price, or resist payment of any balance 
thereof, or sue the vendor in trover except for a premature 


resale before default.* 


The nearest approach to the American doctrine is found in the 
recent suggestion that there may be cases where the vendor 
might sell without rendering himself liable to an action, as where 


1 Ganson v. Madigan, 13 Wis. 67; 
15 Wis. 144, 151. On the effect of re- 
tention or resumption of possession, 
see Young v. Mertens, 27 Md. 114, 127; 
Brady v. Isler, 9 Lea, 356, 358; Minne- 
apolis Harvester Works v. Hally, 27 
Minn. 495. 

2 Ashbrook v. Hite, 9 Ohio St. 357, 
862. The opinion relies upon Ketchum 
v. Everston, 13 Johns. 359, and states 
that the principle of that case has been 
affirmed in Hudson v. Swift, 20 Johns. 
23; Green v. Green, 9 Cow. 46; 
Battle v. The Rochester City Bank, 5 
Barb. 414; Utterbach v. Binns, 1 Mc- 
Lean, 292. It refers to the rule in 
Britton v. Turner, 6 N. H. 481, and re- 
fuses to overrule or narrow the appli- 
cation of the doctrine of Witherow v. 
Witherow, 16 Oh. 238. 


goods sold are left in the possession of the vendor, and the pur- 


8 See Maclean v. Dunn, 4 Bing. 


722; s. c. Langdell’s Cases on Sales, 
890, 394; Stephen v. Wilkinson, 2 
Barn. & Adol. 320; Gillard v. Brittan, 
8 Mees. & W. 575; Page v. Cowasjee, 
Law R. 1 P. C. 127, 145; Lamond », 
Davall, 9 Q. B. 1030; Chinery v. Viall, 
5 Hurl. & N. 288; Martindale v. Smith, 
1 Q. B. 389, 895; Ogg v. Shuter, 1 C. 
P. Div. 47; s. c. 15 Eng. Rep. 231; 
Valpy v. Oakeley, 16 Q. B. 941; Griffiths 
v. Perry, 1 El. & E. 680. In this coun- 
try it has been held that on a prema- 
ture resale, the buyer can recover in 
trover only the amount of his part 
payment without costs, after refusing 
to receive it back: Bowser v. Bird- 
sell, 49 Mich. 5. 
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chaser will not remove them and pay the price, after receiving 
express notice from the vendor that if he fail to do so, the goods. 
will be resold.? 

So, it has been distinctly ruled in that country that, even if the 
articles sold are not perishable, the seller need not take the risk 
of a falling of the price, but may, when the purchaser refuses to 
take the goods which he has bought, resell the goods, and hold the 
buyer liable for the loss, if any, upon the resale, in an action not 
for the full price, but for damages for not accepting and paying 
for the goods.” 

The English authorities are also said to be uniform on this 
point, that if before actual delivery the vendor resells the prop- 
erty while the purchaser is in default, the resale will not authorize 
the purchaser to consider the contract rescinded, so as to entitle 
him to recover back any deposit of the price, or to resist paying 
any balance of it which may be still due.* 

It has further been considered that, if this is the case where the 
possession of property sold remains with the vendor, a fortiori 
must it be so when there has been a delivery, and the vendor 
takes the property out of the possession of the purchaser and 
resells it.# 

But it has also been held in England that a mere failure to 
make timely payment does not necessarily rescind the contract 
or give a right to make such rescission, so as to entitle the vendor, 
despite a later tender of the price, to treat the sale as at an end 
and reinvest the property in himself, but that a resale by him, in 
such a case, rendered him liable in trover.® 

Nor at least in a case where, by the conditions of the sale, a 
resale is allowed on default in prompt payment of the price with 
liability on the part of the buyer for loss on the resale, can there 
be recovery of the full price, in an action like one for goods bar- 


1 Page v. Cowasjee, Law R.1P. C. 127, 145. That retaking of the prop- 
127,145 (1866). erty by the seller does not amount toa 
2 Maclean v. Dunn, 4 Bing. 722,728; rescission of the contract is held in 
4. c. Langdell’s Cases on Sales, 390 Stephen v. Wilkinson, 2 Barn. & Adol. 
(1828). 820, 325; Gillard v. Brittan, 8 Mees. & . 
* Page v. Cowasjee, Law R.1P.C. W. 575. ; 
127, 145. 5 Martindale v. Smith, 1 Q. B. 389, 
4 Page v. Cowasjee, Law R.1P.C. 393, 396 (1841). 
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gained and sold in which this sale is treated as absolute and sub. 
sisting and the full price is sued for, instead of a mere recovery 
of the loss on the resale by an action for damages. The decis. 


ion is placed upon the ground that the inconvenience and in.’ 


justice of a different doctrine would be avoided by holding that 
where there is a power of resale, this sale is conditioned to be 
void in case of default, so that there can be no maintenance of 
an action based on an absolute sale, and that the defaulter in cage 
of resale is liable for the difference and expenses.” 


San FRANCISCO. 


1 Lamond v. Davall, 9 Q. B. 1030, . 
1081, 1032. 

2 Lamond v. Davall, 9 Q. B. 1030, 
1032. Itwas said that there might be 
inconvenience to the vendor if the re- 
sale was held to be by himas agent 
for the defaulter, and that there was 
injustice to the purchaser in holding 
him liable for the full price of the 
goods sold; though he cannot have the 
goods, and though the vendor may have 
received the full price from another 
purchaser, while it appeared that a 
power of resale implied a power of an- 
nulling the first sale, and that there- 
fore the first sale is on a condition, 


Natuan NEwmark. 


and not absolute: Jd. 1031. It was 
further remarked that the ruling at 
nisi prius in Mertens v. Adcock, 4 
Esp. 251, where a vendor had recov- 
ered, according to the agreement, for 
goods bargained and sold, after are. 
sale, was contrary to the opinion ex- 
pressed in Hagedorn v. Laing, 6 Taunt, 
162; and that the action for damages 
for loss on the resale is spoken of as 
the proper course where the power of 
resale is exercised without an express 
stipulation for it, in Maclean v. Dunn, 
4 Bing. 722, 728; s. ¢. Langdell’s Cases 
on Sales, 390. 
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BAR ASSOCIATIONS.! 


Bar associations are as old as the English bar. Who does not 
recall the glowing eulogy of rare Ben Jonson? ‘‘ The inns of 
court,’’ he exclaims, ‘‘ the noblest nurseries of humanity and lib- 
erty.”’ By*‘‘humanity’’ he meant, of course, ‘‘ the humanities,”’ 
aterm pregnant with meaning, as expressing the humanizing or 
civilizing influence of polite learning. The old poet’s tribute to 
these colleges of the law, these earliest associations of the bar, 
recalls Hallam’s fine allusion to those lawyers who ‘‘ scatter the 
flowers of polite literature over the thorny brakes of jurispru- 
dence.’’ These words were vividly brought to my mind a few 
days since on reading the address for 1887 of Mr. (as he was 
styled in the Report) Melville W. Fuller, as President of the 
Illinois State Bar Association. Citations from Cicero, Frederic 
Harrison, Coleridge, Macaulay, Scott, Gibbon, Bentham, Austin 
and Schlegel, embellish it, along with allusions to Reeve and 
Maine and Kent and Holt and Buller and Mansfield. Inits union 
of simple strength and literary charm, I was reminded of Wirt’s 
eulogy of William Pinkney, that he ‘‘ wielded the club of Her- 
cules adorned with flowers.”’ 


ANTIQUITY AND ORIGIN OF Bar AssOciaTIons. 


The inns of court! I dare not trust myself to enlarge upon 
this tempting theme. The history of the circumstances under 
which the homes of chivalry, the Middle and the Inner Temple 
and Gray’s and Lincoln’s Inn became a great ‘‘ plant’’ for a law 
university and bar association — the treasures of anecdote, inci- 
dent and learning connected with these famous places, would of 
themselves more than suffice for an hour’s discourse. In ancient 
times the lawyers who inhabited these hospices brought their 


‘Address delivered at Atlanta, B. Hill, President of the Georgia Bar 
Georgia, August 7th, 1888, by Walter Association. 
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wives within the walls, and the barristers, the historian tells us, 
found the pleasures no less than the business of their existence 
within the bounds of these honorable societies. ‘* The ris} 

barrister brought his bride in triumph to his chambers. In those 
rooms she dispensed graceful hospitality and watched her hus. 
band’s toils. The elder of her children first saw the light in 
those narrow quarters, and frequently the lawyer over his paper 
was disturbed by the uproar of his heir in an adjoining room.” 
Alas, alas, the whole truth must be told, and it appears in Dug- 
dale’s Origines that ‘* in the 23d reign of Elizabeth, on the 30th 
of January, there was an order made that no laundress, nor 
women called victuallers, should thenceforth come into the gen- 
tlemen’s chambers of this society until they were full forty years 
of age, and not send their maid servants of what age soever in 
the gentlemen’s chambers upon penalty, for the first of him that 
should admit of any such, to be put out of Commons; and for 
the second, to be expelled from the House.’’ If we are pained 
to note the necessity of such an order as evidence of vice, we 
must yet remember that the suppression of it by such vigor- 
ous measures demonstrates the supremacy of a sterner virtue. 

‘¢ T don’t know,”’ says Thackeray, in his chapter in Pendennis 
on the Knights of the Temple, ‘* whether the student of law per- 
mits himself the refreshment uf enthusiasms or indulges in poet- 
ical reminiscences as he passes by historical chambers, and says, 
‘ Yonder Eldon lived—upon this site Coke mused upon Little- 
ton. Here Chitty tviled; here Barnwall and Alderson joined 
in their famous labors; here Byles composed his great work on 
Bills, and Smith compiled his immortal Leading Cases.’ But 
the man of letters cannot but love the place which has been 
inhabited by so many of his brethren or peopled by their crea- 
tions, as real to us at this day as the authors whose children they 
were.”’ 

It is an interesting inquiry how far that fraternity, that esprit 
du corps, which has always been one of the marked characteris- 
tics of the bar, and makes lawyers always ready to act upon the 
principle of association, may be the outgrowth of the ancient 
system of legal training in England, which brought lawyers together 
around the same table, and which grouped them together almost 
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with the closeness of family life. Whatever be the source of the 
feeling, certain it is that the bar always lays completely aside its 


antagonisms after forensic contests. Itis a curious anomaly that 


musicians who are concerned in the production of harmony, are 
the most jealous and antagonistic of all co-laborers, while lawyers 
who are popularly supposed to be busied with matters of strife, 
are the most fraternal of men, exceeding in their generous recogni- 
tion of mutual worth and intellectual prowess even the reverend 
clergy. 

It is not surprising to find that there is in London what we 
may call strictly a bar association. Its name is the Incorporated 
Legal Society. It has no need to take jurisdiction of the subject 
of legal training and admission to the bar, for that was fully pro- 
vided for by the Council of Legal Education, the modern survival 
of the Inns of Court. But it has done a noble work in the line of 
law reform, and doubtless it is largely due to its exertions that 
Lord Coleridge, on his visit to this country a few years ago, found 
himself compelled to express surprise at the fact that his conserva- 
tive nation has distanced ours in law reform; that the courts of 
England went faster than the courts of the United States; to 
plead before an American audience for the doctrine that the sub- 
stance of right is more important than the science of statement, 
and to recommend that our government should set apart a por- 
tion of its great Western reserve as a ‘‘ pleading park,’’ where 
writs and forms long since abolished in England, but still in vogue 
here, might after a time be stored away, so that the ghosts of old 
lawyers might delight therein when they revisit this sphere in the 
pale glimpses of the moon. 


NUMBER AND CHARACTER OF MOopERN ASSOCIATIONS. 


In the United States there are two national Bar Associations. 
First and foremost, the American Bar Association, organized in 
1878. Itis worthy of note in our annals, that General A. R. Law- 
ton, of our Bar Association, was one of the signers of the call which 
led to the organization of that important body. The other has 
been recently organized at Washington, and is called the National 
Bar Association. The object of the latter, as claimed by its pro- 
moters, is not to supersede or interfere with the older American 
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Bar Association. Mr. James O. Broadhead, of St. Louis, who 
was the first President of the American Bar Association, has also 
been made first President of this National Bar Association. The 
latter has been organized upon the assumption there is work enough 
for both, and that it will have certain advantages by reason of 
being a purely representative body. 

In addition to these organizations of national scope there are, 
according to the list published in the Tenth Annual Report of 
the American Bar Association, twenty-five State associations, four 
territorial associations, two in the District of Columbia, and ninety- 
three county and city associations. Most of those in the class 
last mentioned are formed chiefly for maintaining libraries. 


OssecT AND SCOPE OF THIS PAPER. 


After choosing the subject for this address, I resolved to obtain 
the constitution and by-laws and publications of these different 
associations, in order that I might see their declared objects and 
purposes, and then to send a circular letter to each secretary with 
inquiries as to what work had been done and what had been 
actually accomplished by each organization. This was prompted 
by the hope that the objects proposed and the results achieved in 
other places might be found suggestive and helpful to us, and that 
the publication of a monograph on this subject would be useful to 
other associations by enabling each one to reap the benefit of a 
‘* congress of ideas.’’ However, I failed to realize how large a 
contract I had undertaken, and how much time would be required 
for the examination of the great mass of documents, pamphlets, 
books, etc., received. I found myself compelled either to 
abandon my purpose of preparing for you a written discourse, or 
else to forego much of the investigation which I had proposed to 
make. Of course, the investigation and the facts were more im- — 
portant than any style in which they were to be clothed, so I 
chose to sacrifice form to substance. In view of the dilemma 
just stated and of the fact that we have two failures in our pro- 
gramme to-day, I wish to read, and thereby incorporate into the 
proceedings of our Association, what seems to me to be a very 
admirable statement of Mr. Phelps when he found himself in a 
similar situation. I think it ought to be taken as a rule of guid- 
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ance by all our members who find themselves in such an emer- 
gency. Beginning his address upon Chief Justice Marshall, be- 
fore the American Bar Association, he said: — 


‘*T had hoped to have offered you this morning what you may perhaps 
regard as due to the occasion, a written address. Circumstances not 
foreseen when I accepted the invitation of your committee, have placed 
that preparation out of my power, and have reduced me to the necessity 
either of appearing before you without it or not appearing at all. 

‘‘T should have accepted the latter alternative, if I had felt myself 
quite at liberty to disregard such an engagement, and if I had not felt 
so much solicitude for the success of this our first annual meeting, that 
I was reluctant to have any of its announcements to fail. It seems to 
me that if these meetings are to succeed, we should regard such invita- 
tions somewhat as politicians profess to regard nomination for the 
Presidency, not supposed to be sought, but not under any circumstances 
whatever to be declined. 

‘Allow me one word further on this subject. While we shall always 
listen, I am sure, with greater pleasure and advantage to the elaborate 
preparation that produces such admirable papers as we heard yesterday, 
in the address and the essays that were read to us, I hope that the prec- 
edent will not be established among us that such preparation is in- 
dispensable. 

** We all know how difficult in our busy lives it is at all times to 
command it. I trust, therefore, we shall always feel at liberty when 
we are fortunate enough to have anything to say, and to be asked to 
say it, to address each other in the simple, unpremeditated style that 
prevails in courts of justice. 

“In other words, if gentlemen cannot always redeem their obliga- 
tions in gold, let us have the silver, even at ninety-two cents on the 
dollar; it is much better than total repudiation.” 


Tue AMERICAN Bar ASSOCIATION. 


In the comparison which will be instituted between the differ- 
ent associations I shall use, as a basis, the declared objects of the 
Georgia Bar Association, to wit: — 

** To advance the science of jurisprudence, promote the admin- 
istration of justice throughout the State, uphold the honor of the 
profession of the law, and establish cordial intercourse among the 
members of the bar of Georgia.”’ 
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The declared objects of the American Bar Association are the 
same as those of most of the State associations, except, of course, 
its constitution embraces the clause, ‘* to promote uniformity of 
legislation throughout the Union.”’ It is provided in the by-laws 
of this association that the President shall open each meeting with 
an annual address, in which he shall communicate the most note. 
worthy changes in the statute law in the several States and by 
Congress during the year. 

This is anadmirable provision. The result is to bring before 
the association, annually, the wide divergencies in State legisla- 
tion — divergency so extreme as to remind one of Pascal’s saying, 
that ‘* three degrees elevation of the pole reverses the whole of ju- 
risprudence,’’ or Voltaire’s declaration that the traveler through 
portions of Europe ‘‘ changed the laws to which he was subject 
as often as he changed horses.’’ The immense labor entailed 
upon the President by this provision of the by-laws has been 
each year faithfully discharged. Merely to recall the names of 
the distinguished gentlemen who have filled this office, James 
O. Broadhead, Benjamin H. Bristow, Edward J. Phelps, Fran- 


cis F. Kernan, Alexander R. Lawton, Cortlandt Parker, John 


W. Stevenson, William Allen Butler, Thomas J. Semmes and 
George G. Wright, suggests at once the great, value of these 
annual summaries of legislation. A number of State associa- 
tions (among others, Alabama, Tennessee and Missouri, ) have 
copied in their by-laws this feature of the American Bar Asso- 
ciation. The result kas been, I think, a distinct loss to the 
State associations. They have no machinery by which the 
President can obtain the necessary information. (The Ameri- 
can Bar Association has a local council in each State on whom 
the President can call for assistance.) Hence, with a few nota- 
ble exceptions, the President’s address has been returned ** non 
est inventus’’ at the annual meetings. 

The National Bar Association, in the statement of its purposes, 
differs only from the American Bar Association in a somewhat 
more explicit declaration of its objects with reference to the unifi- 
cation of legislation. It mentions the subjects which are believed 
to be matters of common interest, and names the ** law of de- 
scents, of wills and conveyances, of marriage and divorce, of 
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limitations of actions, for the settlement of estates, the laws 
affecting comity between the States, the extradition of criminals, 
those concerning commercial paper,”’ etc. 

By a comparison of the constitutions of the various associa- 
ations, a ‘* composite photograph’’ of them may be obtained. I 
will be pardoned, I am sure, in this presence, if I take upon 
myself to point out certain points of a enied in the organic 
law of our own Association. 

The first of the declared purposes in nearly all of the consti- 
tutions is 


I. To ADVANCE THE SCIENCE OF JURISPRUDENCE. 


This is, perhaps, a glittering generality. It is not perceived 
how the bar associations can advance the science of law, except 
through the learning of such contributions to legal literature as 
may be secured and published through their instrumentality. 

There is one way by which in our State we may as individuals, 
if not as an Association, advance the science of jurisprudence. 
In the absence of such requirements for admission to the bar as 
would foster schools of law, the members of the bar are the 
tutors of the young men who are coming into the ranks of the 
profession. We can insist, in our instruction of them, that the 
law is a science, and that the mere ability to answer the questions 
propounded in the perfunctory examinations ‘‘ in open court,”’ 
ought not to satisfy an honorable ambition. We can give them. 
at least some insight into the progress that is being made towards 
the scientific statement of the law. This progress has been finely 
indicated in an address by Judge Oliver Wendell Holmes. 


‘But Story’s simple philosophizing has ceased to satisfy men’s 
minds. I think it might be said with safety that no man of his or the 
succeeding generation could have stated the law in a form that deserved 
to abide, because neither his nor the succeeding generation possessed, 
or could have possessed, the historical knowledge — had made or could 
have made the analysis of principles which are necessary before the 
cardinal doctrines of the law can be known and understood in their pre- 
cise contours and in their innermost meanings. 

‘The new work is now beingdone. Under the influence of Germany, 
science is gradually drawing legal history into its sphere. The facts 
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are being scrutinized by eyes microscopic in intensity and panoramic 
in scope. At the same time, under the influence of our revived interest 
in philosophical speculation, a thousand heads are analyzing and gen. 
eralizing the rules of law and the grounds on which they stand. The law 
“has got to be stated over again, and I venture to say that in fifty years 
we shall have it in a form of which no man could have dreamed fifty 
years ago.”” 


We can do a further service by a judicious iconoclasm in re. 
gard to the Blackstone fetich. Blackstone’s Commentaries have 
been long ago discarded in the law schools of England, but they 
have a certain utility for students of law in our State, in the fact 
that they exhibit the common law of England as it existed about 
the time of our adopting act, better than any other one book pre- 
sents it. But while we recognize this accidental element of 
value, and while we can admit the real excellence of Blackstone’s 
statement of the principles of the common law, surely we ought 
at the same time to let it be known that Blackstone’s definitions 
and divisions of his subject — his discussions of the general prin- 
ciples of law and government —are the laughing stock of En- 
glish scholars and jurists. 

The science of law is not to be despised by your so-called prac- 
tical lawyer. In Rabelais, the hyperbolically ludicrous masks 
many truths, and there was much shrewd sense in Pantagruel’s 
satiric description of French lawyers: ‘* Seeing that the law is 
excerpted out of the very middle of moral and natural philosophy, 
how should these fools have understood it, who, par Dieu, have 
studied less in philosophy than my mule.”’ 

A second object declared in many of the constitutions (and 


perhaps intended by some of them as an equivalent phrase to that 
above mentioned) is 


II. To Promote ReFrorm iv THE Law; 


or as some of them read, ‘*to promote improvements in the 
law.’’ 


The successful work done in England by the incorporated Law 
Society of London, amply warrants the associations in this coun- 
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try in similar undertakings. The ‘Calendar ’’ of that society 
for 1881? says:— 


“The most cursory glance over the Public Statutes of the last forty 
, and the Orders and Rules which have followed in their wake, 
will suffice to show that the exhaustive consideration of current meas- 
ures, and the preparation of practical criticisms and suggestions, have 
represented no mean expenditure of labor. The Society’s existence 
has been passed in stirring legal times, and its attention has been turned 
to a succession of vast changes in every department of our system of 
jurisprudence. The Common Law and Chancery Procedure Acts, the 
County Courts Acts, the Bankruptcy Acts, the Judicature Acts, these, 
and many hundreds of other Statutes only secondary in importance to 
them, have come under its consideration. Nor must it be forgotten that 
the Society has been conspicuously represented upon the Royal Commis- 
sions, which have preceded nearly all of these great legislative efforts, by 
members of its body appointed, as such, to take part in the deliberations 
of these Commissions.”’ 


A third object stated in most, if not all, of the constitutions is 


III. To Promore THE ADMINISTRATION OF JUSTICE; 


as some read, ‘* to facilitate the administration of justice.’’ The 
constitution of the Bar Association of the City of Boston uses 
this language, ‘‘ To make the practice of the law efficient in the 
administration of justice.”’ 

Quite a number of the associations use these words, ‘* To in- 
crease the usefulness of the profession in the administration of 
justice,’ or in ‘* promoting the administration of justice.’’ 

Inview of the relation of the bar to the administration of jus- 
tice, and the important function of lawyers as officers of the 
court, it is not too much to say that the associations could not 
demonstrate their raison d’etre without undertaking and accom- 
plishing this cardinal object in their charters. 

Another clause invariably found in some form is 


IV. To UpnHotp tHe Honor oF THE PROFESSION OF THE Law. 


Some constitutions read ‘* the honor and the integrity of the 
profession of the law.’’ Others read, ‘‘ Increase the usefulness. 


1 p. 34. 
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ofthe profession in promoting the administration of justice,” 
Others read, ‘* Elevate the standard of integrity, honor and 
courtesy in the profession.’’ In Kansas, the declared object is, 
‘*The elevation of the standard of professional learning and 
integrity so as to inspire the greatest degree of respect for 
the efforts and influence of the bar in the administration of 
justice.”’ 

Other associations go somewhat more minutely into the method 
by which they propose to uphold the honor and dignity of the 
profession of the law. For instance, the bar associations of 
some states declare as one of their purposes, ‘‘ To encourage a 
thorough and liberal legal education.’’ That of Connecticut, 
** To uphold and improve the standard of professional qualifica- 
tion.’’ Of Louisiana, ‘* To elevate the standard of admission.” 

Some contitutions use these words, ‘‘ To insure conformity to 
a high standard of professional duty.’’ Others there are which 
go a step further and declare as one of their objects, ‘* That they 
will undertake the work of prosecuting and disbarring all un- 
worthy members of the profession.”’ 

_The Monmouth County Bar Association of New Jersey im- 
poses the following duties upon its Committee on Legal Ethics: — 


‘*Tt shall be the duty of this committee to institute and carry out all 
measures necessary for the maintenance of a high standard of profes- 
sional integrity and honor, by opposing the admission to the bar of in- 
competent, dishonest and immoral persons, by instituting steps for the 
expulsion from the bar of members guilty of unprofessional, immoral 
or dishonest conduct, either towards their clients or towards other 
members of the bar, or society at large. It shall also be their duty to 
consider any maladministration of justice, and to report to the asso- 
ciation what steps should be taken to correct it.’’ 


There are other associations which provide machinery, not only 
for disciplining their own members, but also for instituting pro- 
ceedings against any lawyers who are guilty of unprofessional 
conduct. For instance: The Chicago Bar Association provides 
for a committee of inquiry, ‘‘ which shall be charged with the 
duty of investigating all misdemeanors, and every breach of 
professional conduct on the part of any member of the bar prac- 
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ticing the profession of the law in the city of Chicago; and also 
of investigating any improper conduct of any officer or person 
engaged inthe administration of justice insaid city, which con- 
duct shall, in the opinion of such committee, tend to the ob- 
struction of justice; and also of investigating any abuses which 
pow or shall hereafter exist in the administration of justice in 
said city.”” 

Another declared object, in which nearly all the associations 
agree, is 


Y. To Estasrish Corpiat INTERCOURSE AMONG THE MEMBERS OF THE 
Bar. 


As some of the constitutions read, ‘‘to cherish a spirit of 
brotherhood among its members.”’ 

We who realize that the old days of circuit practice with its 
social intermingling are gone and going, ought to hail the 
existence of these associations as the only sort of substitute 
provided in these modern times for ‘‘ the tender grace of a day 
that is dead.”’ 

Some of the associations go beyond these objects which have 
been mentioned, and in quite a number of the charters of the 
smaller associations we find these words: — 

‘‘To supervise the conduct of members of the bar, and of all 
persons connected officially with the administration of the law, 
orin charge of public records, and to institute, in case of any 
breach of duty on their part, such proceedings as may be lawful 
in respect thereto; to protect the bar and judicial tribunals and 
officers and members from invasions of their rights.’” Many 
others add, ‘* to found and maintain a law library.’’ 

Different verbiage is found in other constitutions. The 
Indiana State constitution states that one of its objects is, ‘* to 
give expression to deliberate and well-considered opinions of 
the legal profession upon matters whereon its members may 
properly act as a body.’’ It also states that one of its objects 
is, to co-operate with the American Bar Association in the pur- 
poses for which it was organized.’’ The latter clause, I think, 
should appear in all the constitutions. 
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There is one association which, although it is domiciled amig 
‘* the chilling regions of thick-ribbed ice,’’ Las 


BLossoOMED IN Tropica, LUXURIANCE. 


One would not be surprised to find an institution of this king 
fostered by the warm blood of the South, but it is like finding a 
rose in an arctic region to read the record of the Grafton and 
Coos Counties Bar Association. It seems that two counties of 


New Hampshire have met in wedlock, and this is the product of 
their union: — 


‘*Its objects shall be to promote the honor and dignity of the bar, 
good-fellowship among its members, to elevate its standard in the 
public confidence with a view of producing and exercising such an 
influence in the community as may properly come from the members of 
the legal profession, to secure the uniformity, consistency and integrity 
of the laws of the State, written and unwritten, in connection with 


intellectual, social and physical enjoyment of its members and their 
families.”’ 


This devotion to the physical enjoyment of the members’ 
families recalls all of the generous‘traditions of the bar. One 
of these traditions has been preserved by Mother Goose: — 


‘*Tommy Daws, a man of laws, 
Sold his bed and slept on straws, 

Sold the straws and slept on grass 
To give his wife a looking-glass.’’ 


The ‘* connection ’’ between the ‘* uniformity, consistency and 
integrity of the laws of the State of New Hampshire,”’ and the 
‘* physical enjoyment of the members of the Grafton and Coos 
Counties Bar Association and their families,’’ is not very easy to 
trace, unless one calls to his aid the doctrine of the German meta- 
physician that all things in the universe are related (if we can 
only find it out). But certain it is that this association does not 
allow any skepticism as to this *‘ connection’’ to interfere with 
the ** physical enjoyment.’’ Accordingly, we find that they give 
dinners and arrange excursions and have picnics and clam-bakes. 
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It seems that the speaking on these occasions is thrown open to 
the entire public, and one would think that the public would be 
on hand in view of some of the toasts which are published in the 

roceedings. Who can doubt that speeches on these sentiments 
set the table (and the public) in a roar? 


“ Our Profession: Brought forth in the Garden of Eden; purified by 
the flood ; adorned by the world’s best genius ; honorable, dignified and 
indispensable ; it has reached its highest state of perfection in Coos and 
Grafton counties.”’ 

‘Politics: That universal laboratory where subtle alchemists make 
statesmen out of almost anything; where gold and brass are synony- 
mous terms; that interesting labyrinth whose tortuous windings sur- 
pass the understandings of the good.”’ 


The next is a toast which Lord Eldon would have drunk with 
his ninth pot of porter, or Lord Stowell would have welcomed at 
one of those dinners which he declared *‘ lubricated business: ”’ 


‘Gastronomy: The science of sciences, older than the constellations 
and not yet perfect; the magic art which reveals secrets and leads men 
captive; the common bond of sympathy between lawyers, doctors, 
tramps and clergymen.”’ 


The minutes of one meeting conclude as follows: — 


“ The post-prandial exercises were interspersed with songs by mem- 
bers of the bar, with Major I. W. Drew, of wide-spread musical fame, 
as director.”’ 


The printed volumes of the proceedings of this association are 
interspersed with poems. It is quite evident that these New 
Hampshire brethren know how to unbend. May they live long 
and prosper! No other association has as good a time as they. 
No other association with a jurisdiction of similar extent has 
done such thoroughly creditable work or published such interest- 
ing reports. Finding this warm-hearted brotherhood in a north- 
ern latitude, and realizing that the fitness of things (if fitness is 
to be tested by popular prepossessions ) would locate it in the 
South, I have decided to hold all my conceptions of Southern 
hospitality and Northern reserve subject to revision. 
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Negative Derrinitions — ‘‘ Pouitics.’’ 


There are only two associations which, in the declaration of 
their purposes, undertake to tell us what they are not to do, 
One is the Bar Association of Cincinnati which declares; « ]t 
shall not be a part of the business of the association to discuss 
or take action upon questions of politics or religion.” 

The constitution of the New Mexico Bar Association declares: 
‘¢ The association shall not indorse or recommend any person for 
any Official position.”’ 

Not all of the associations are so industrious to steer clear of 
matters political. 

The Secretary of the Wickam County Bar Association (Penn- 
sylvania), writes that ‘* it elected its candidate to the Supreme 
Bench.’’ The Association of the Bar of New York City has a 
committee on judicial nominations. The Cincinnati Bar Asso- 
ciation has also interested itself in the election of suitable candi- 
dates for judicial position. 

The only sharp difference of opinion that I have discovered in 
reading the minutes of the associations, is found in the proceed- 
ings of the State Bar Association of Wisconsin. It grew out of 
this very matter. It seems a large majority of that association 
proposed to nominate a candidate for a judicial office, and there- 
upon two of the members withdrew, stating that they could not 
co-operate with the association. The association, however, 
went forward and made a nomination. It is safe to predict that 
the Bar Association of Georgia will not make any mistakes on 
this line. 


MacHINery. 


There is a great similarity in the machinery by which these 
associations provide for the execution of their purposes. The 
usual committees are as follows: (1) On jurisprudence and law 
reform; (2) on judicial administration and remedial procedure; 
(3) on legal education and admission to the bar; (4) on pro- 
fessional ethics; (5) on grievances; (6) on memorials; (7) 
on membership; (8) executive committee; (9) committee on 
publication ; (10) a committee on library ; (11) on fee bill. Some 
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associations have a committee on interstate law, a committee on 
Federal legislation, and a committee on legal biography. You will 
recognize that we have no committees corresponding to the three 
last mentioned. 

One characteristic feature of the associations, fortunately com- 
mon to nearly all of them, is that they very carefully guard 
admission to membership. The executive committee of our As- 
sociation, to which committee is entrusted the vital matter of 
passing on requests or nominations for membership, have had 
the back-bone to reject several applicants. The secretary of 
one of the associations writes me, ‘* There are some members 
of the bar who cannot gain admission into our association.’” A 
zealous, conscientious and fearless scrutiny of the qualifications 
of persons proposed for membership is of supreme importance. 


Tue SURVIVAL OF THE FiTrest. 


I have already stated the number of associations which appear 
to be in existence according to a table in the tenth report of the 
American Bar Association. My correspondence with them has. 
developed the fact that quite a number are civilifer mortuus. 

Among the State associations named in the catalogue, those of 
Maine and Iowa did not survive beyond the year of their organi- 
zation. The theory that prohibition reduces the law-breaking 
tendencies of men to such an extent that the vigor and prosper- 
ity of the legal profession are affected, has been suggested as an 
explanation, but I will not press that theory. Not much more 
fortunate were the State associations of Connecticut, Minnesota, 
North Carolina and New Jersey. The State associations of Indi- 
ana and Kentucky lived several years and did good work — but 
now deserve only an obituary. Florida is to be added to the list 
given in the American Bar Association report. Those which are 
in active existence and evidence the fact by annual publications 
are the State associations of Alabama, Arkansas, Colorado, Flor- 
ida, Illinois, Kansas, Mississippi, Missouri, New York, Ohio, 
South Carolina, Tennessee, Texas and West Virginia. 

My correspondence also disclosed the fact that quite a number 
of the local associations which are grouped as bar associations are 
chiefly library associations. It seems that in Massachusetts and. 
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Pennyslvania, and perhaps in other States, the members of the 
bar can organize themselves into a law library association, in pur. 
suance of a general law, and where this is done a part, or all, of 
the funds coming into the county treasury from forfeited recog. 
nizances and fines in criminal cases is devoted to the purchase of 


law books. In some counties in these States the fund reaches 
$3,000 or $4,000 a year. 


LeaptnG QvEsTions. 


It has already been stated that I sent a circular letter to the 
secretary of each association named on the list. The object was 
to ascertain how far the association had actually accomplished 
the purposes announced in their constitutions. The following 
were the interrogatories propounded: — 


(1) When was your association organized? 

How often are your meetings held? 

When are your meetings held? 

Where are your meetings held? 

(2) What publications has the association made? 

‘Has the association a library? 

(3) Besides eating an annual dinner, what work has the asso- 
ciation accomplished ? 

Has it suggested or secured any legislation? 

Has it raised the standard of the profession? 

(4) To what extent is the association supported by the bar of 
your city, county or State, as the case may be? 


In reply to this circular letter, sixty-eight replies were re- 
ceived. 

It will be seen from this list (which shows the date of organi- 
zation of each association), that the Law Association of Phila- 
delphia easily outranks all the rest in antiquity. It was organ- 
ized in 1814. Several of the county associations were organized 
between the years 1841 and 1856. All the State associations 
have been organized since the war. 
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MEETINGs. 


The replies to the first inquiry show that the State associations 
hold an annual meeting. The few which attempted quarterly 
or biennial meetings did not succeed in securing good attendance 
atthese frequent sessions. The favorite time of meeting is either 
the holiday season of the winter, or the vacation season of the 
summer. Usually the convocations are held at the same place; 
the place generally being the State capitol. Those associations 
which have tried the circuit plan of meeting at different points in 
the State, have generally returned to the plan of having a fixed 
place of meeting. The secretary of one association writes that 
the meetings have been held at an ‘alleged watering-place.”’ 
Without knowing precisely what he means, I report his reply for 
information. The local associations meet monthly or quarterly 
at the places where they are established. One secretary writes 
that his association never convenes except at funerals — ‘* not 
much life in our organization,’’ is his apt comment. 


A New LITERATURE. 


The publications of-the various associations received and ex- 
amined for the purpose of preparing this address, warrant the 
statement that through their instrumentality a new literature is 
coming into existence —a literature of great value, and thor- 
oughly creditable to the associated effort which has led to its . 
development. 

Mr. Leonard A. Jones, in his Index to Periodical Legal Liter- 
ature concludes his preface as follows: — 

*T wish, particularly, to call attention to the valuable papers 
published by the various bar associations.’’ I rejoice that my 
own estimate of the worth of these publications is confirmed by 
this eminent law writer. 

It has not been possible to obtain a complete set of all the‘re- 
ports of all the State associations. In Illinois the editions of 
several reports remaining after distribution to members and 
others, were destroyed by fire. In these and some other in- 
stances the index hereto appended is indebted to that of Mr. 

VOL. XXIIL 16 
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Jones for citations. This index contains references to the follow. 
ing State reports which probably Mr. Jones had failed to ob. 


tain — Arkansas, Mississippi, South Carolina, Texas and West 
Virginia. 


Great Names. 


These publications disclose the important facts that the most 
eminent judges and lawyers in our country BELIEVE IN bar aggo- 
ciations as agencies through which good work can be done for 
professional advantage and public welfare. If this was not their 
estimate of the worth of these associations, it would be difficult 
to explain why they should take the trouble of preparing elabo- 
rate papers in response to the invitations of these bodies, and 
frequently of traveling thousands of miles to be present at the 
meetings. I could not possibly urge, in behalf of the utility of 
the bar associations and their claims upon the support of the pro- 
fession, any argument so strongly persuasive as to mention the 
names of the great men who have contributed hitherto to sustain 
them and who have done ‘‘ missionary’’ work in their behalf. 
This would also demonstrate the value of the association reports. 


I must content myself with referring only to a few of these 
friends of the associations. 


JUDGES OF THE SUPREME CouRT. 


Mr. Justice Samuel F. Miller delivered an address before the 
Iowa Bar Association! on Professional Training; an address on 
Legislation as it affects the Administration of Justice, before the 
New York State Bar Association? and on the Functions of Bar 
Associations.* 

Mr. Justice Stanley Matthews delivered an address before the 
Ohio State Bar Association on the Province of Jurisprudence in 
America,‘ and before the New York State Bar Association on the 
Function of the Legal Profession in the Progress of Civilization.’ 
I have already referred to the address of Chief Justice Fuller, 


1 Reported in 13 Western Jurist, 3 6th Report, p. 83. 
242, and 20 Albany Law Journal, 25. 4 1st Report, p. 47. 
2 2d Report, p. 31. 5 5th Report, p. 108. 
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when President of the Illinois State Bar Association in 1887.1 In 
the previous year he prepared a paper on the topic, Constitu- 
tional Construction at the Ballot Box.? Mr. Justice David Davis 
delivered an address at the eighth annual meeting of the same 
association. 

Ex-Justice John A. Campbell made the annual address before 
the Alabama Bar Association in its sixth year.* 


Junists anp LAWYERS. 


Hon. Thomas M. Cooley is the author of a paper on Recording 
laws in the United States, read at the fourth meeting of the 
American Bar Association. He has also delivered the annual 
address at the meetings, respectively, of the South Carolina, 
Tennessee and Georgia Bar Association. 

Judge John F. Dillon, besides delivering the annual address 
before the American Bar Association has visited the State assoc- 
iation of Alabama and South Carolina and made the annual 
orations. 

Hon. David Dudley Field has furnished to the American Bar 
Association invaluable reports on Delays and Uncertainties in 
the Law. 

Judge George W. McCrary has delivered addresses before the 
Missouri State Bar Association and the Kansas City Bar Associa- 
tion. 

Judge Seymour D. Thompson has contributed papers to the 
proceedings of the American and the Missouri Associations and 
the annual address at this meeting of our Association. 

Henry Hitchcock, LL. D., has served the American, the New 
York State and Missouri State Associations as essayist and an- 
nual orator. 

The New York State Bar Association has made requisition on 
the popular orator, Daniel Dougherty, on Governor David B. Hill 
and even on an English M. P., as well as the distinguished men 
already named. 


1 10th Report, 59. 3 6th Report, 65. 
2 9th Report, p. 96. 4 4th Report, 199. 
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A List oF THE ANNUAL ADDRESSES 


before the American Bar Association will enforce the point now 
under consideration. They are as follows: — 

Chief Justice Marshall (1879), by Edward J. Phelps. 

Alexander Hamilton and William Patterson (1880), by Cort. 
landt Parker. 

Chief Justice Taney (1881), by Clarkson N. Potter. 

Petigru and Legaré (1882), by Alexander R. Lawton. 

Jomes Madison (1883), by John W. Stevenson. 

American Institutions and Laws (1884), by John F, 
Dillon. 


Inquiry into the Proper Mode-of Trial (1885), by George W. 
Biddle. 

Roman Law (1886), by Thomas J. Semmes. 

General Corporation Laws (1887), by Henry Hitchcock. 

Codification (1888), by George Hoadly. 

Professor Simeon E. Baldwin | has contributed valuable reports 
to the American Bar Association, and has enriched the third vol- 
ume of the Tennessee Bar Association Report with an address on 
Insanity as a Legal Fiction. 

But this citation of ** authorities ’’ must come to an end, not be- 
cause they are exhausted, but because they are enough. And yet 
I feel inclined to mention the services of Hon. Rufus King to the 
American Bar Association, to that of his own State of Ohio, and 
the city of Cincinnati, and of Hon. C. C. Bonney, to the Ameri- 
can, the Illinois, and the Chicago Bar Associations. 

Quite a number of the papers in the Associations fall under the 
designation of monographs. Some of these are invaluable, be- 
cause they are treatises on subjects not treated elsewhere. An 
instance of this sort is the paper of Francis Rawle, Esq., on Car 
Trust Securities.' 

Some of the leading law writers, such as Nathaniel C. Moak, 
George T. Bispham and Irving Browne, have furnished articles 
for the association reports. 


The New York Bar Association offers a prize of $250 annually 


1 8 American B. A., Rep., 277. 
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‘for the best essay on a legal topic. This has secured several ad- 
mirable papers. 

On the subject of bar association literature, it is of some in- 
terest to note that the New York City Association of the Bar has 
jssued forty-three publications. It is disappointing to find that 
the Association of the City of Boston has published only one 
pamphlet. The Law Association of Philadelphia has published 
amemoir of Hon. Peter McCall, documents on proposed legis- 
lation for the relief of the Supreme Court, and a noteworthy ad- 
dress on the judicial character of Chief Justice Sharswood, by 
Hon. Geo. W. Biddle. 


Tue Lecat PROFESSION JUSTIFIED. 


It would be hazardous to attempt to describe in a few words 
the general features of this ‘* new literature.”’ 

Most of the papers, however, in these volumes of ‘ transae- 
tions’’ might be grouped under these heads: (1) Law Reform. 
(2) Biography. (3) Legal Treatises. (4) The Bar —its eleva- 
tion, ethics, social utility, etc. The last topic suggests what I 
regard as one of the most important results accomplished by the 
bar associations. We all know that lawyers have a bad name in 
the common speech of mankind, and fill an unsavory place in 
popular literature. This fact is but the evidence of the well 
known truth that the public do not understand the functions of 
the bar — do not understand that system of administering justice 
of which lawyers are a part. ‘* How can a lawyer defend a guilty 
man?’’ ** How can a lawyer take one side of a case, when he 
would have taken the other had he been first employed by the 
other?’’ These are questions on the lips of many of our fellow- 
citizens. Now, many of the addresses and essays in these asso- 
ciation proceedings deal with this subject. They justify the 
work of the profession, and explain its functions. And while it 
is not to be supposed that the reports are read by the general 
public, yet these thoughts get abroad through newspapers and 
oral accounts of these association proceedings. 


| 


BAR ASSOCIATIONS. 


SOLIDARITY OF THE Bar. 


In my study of these association reports one exceedingly pleas. 

ant impression has been made. The solidities of the North and 
the South have completely melted under the genial influence of 
associated effort, inspired by the high and disinterested purposes 
for which these organizations are formed. The bar, at least, has 
learned that solidity and solidarity are not the same. The gen- 
tlemen who politically still continue to fire their ballots as they 
fired their bullets in 1861, exhibit in the association records a com- 
pletely restored fraternity. Party lines as well as sectional divis- 
ions have been wholly ignored. I know of no instance more 
typical of this than the conjunction of the names of Benjamin 
Harrisonand Thomas A. Hendricks on the same committee (Legal 
Education and Admission to the Bar) of the Indiana Bar Asso- 
ciation. 

Another instance of the same spirit is found in the remarks of 
Hon. Elliott F. Shepard in addressing the New York State Bar 
Association in 1884.} 

_Mr. Shepard isregarded as an ardent Republican, but he referred 
in the following words to the election of Mr. Cleveland, who was 
then an officer of that association :— 


‘¢ This election has called to the Presidency a distinguished citizen 
of our State, a lawyer, and for two terms Vice-President of our asso- 
ciation. This fact is to be recorded in our annals along with the fact 
that President Arthur was also at the time of his election, as well as 
his succession, a Vice-President of our association. * * * With- 
out any party bias, but with pure patriotism, I think we can all join 
in wishing Vice-President Cleveland a successful administration as 
President of the whole country.’’ 


LisRARIES. 


The replies to the question on this subject show that thirty-one 
associations have libraries. The largest, doubtless, is that of the 
Association of the Bar of New YorkCity. That of the Law Asso- 


1 8th Report, 42. 
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ciation of Philadelphia contains 22,500 volumes. The Indianap- 
olis Bar Association has a library worth $5,000, sustained by the 
members. The Minneapolis Bar Association has a full library 
and an annual income of $3,000. The Essex County ( Mass. ) Bar 
Association has a library of 8,000 volumes, and $3,000 annually 
from the county, by virtue of the general statute already referred 
to. The associations having libraries have generally published 
catalogues of them. 

In view of the great interest and value of the association re- 
ports, and of the fact that they will grow more valuable as time 
progresses, it is to be hoped that the officers of all the associations 
will provide for an interchange of proceedings, and that arrange- 
ments will be made for each association to have a collection at 
least of all the reports of other organizations. 


Tae 


I have been made to realize that the phraseology of the next 
question — ‘* Besides eating an annual dinner, what work has the 
association accomplished,’’ was rather infelicitous. Numerous 
responses protest that the eating of the dinner is not ‘* work”’ 
at all; and the secretaries of the associations which do not have 
banquets state the fact with unconcealed regret. 

The verbiage of the question might be defended on the ground 
that, in England, the matter of dining is an indispensable pre- 
requisite to admission to the bar. The phrase ** dining into the 
bar,’’ is expressive of this fact. Not less than six dinners per 
term in the halls of the legal societies will suffice; and it is 
solemnly provided by a regulation existing to this day, that ‘* no 
day’s attendance in hall will be available for the purpose of keep- 
ing term unless the student attending shall have been present at 
the grace before dinner, during the whole of the dinner, and 
until the concluding grace shall have been said.”’ 

But I will not be so disloyal to the prandial traditions of the 
bar as to insist that the annual banquet is to be classified as part 
of the work of the association. It is said that Lord Ellen- 
borough never strained a point harder in any decision than in 


1 Weeks on Attorneys, §§ 17 and 18. 
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his judgment declaring persons engaged in lobster-fishing exempt 
from military service. ‘I think,’’ said he, ** that our law. 
makers must have intended that when turbot is placed on our 
boards, it shall be flanked with good lobster sauce.’”’ As 


An ANECDOTE 


is always in order, am ‘*reminded”’ of an incident that oc- 
curred during Lord Coleridge’s visit to this country. Mr, 
Emory Storrs gave a dinner in his honor at Chicago. But Mr, 
Storrs was always in debt, and lo! who should appear at the 
door when the spread was laid but an unbidden guest —the 
sheriff with a fiert facias, to be levied on the repast upon which 
a hundred hungry lawyers had just begun to levy their appetites. 
A friend of Mr. Storrs, realizing the situation, hurried to the 
door and gave his check for the amount of the execution. But 
not soon enough to prevent the truth from dawning upon the 
discomfited guests and the imperturbable host. Storrs was 
equal to the emergency. ‘* Great heavens!’’ he exclaimed, 
‘* what will a Chicago constable do next? He was about to levy 
on a Lord’s supper.”’ 

In many of the reports, the banquet proceedings are reported 
in full. The Secretary of the Missouri Bar Association writes: 

‘¢ We have brought unusual dignity and modesty to this en- 
tertainment by allowing each member of the association to be 
accompanied by a lady.”’ 

The minutes of the Illinois Association record the fact that 
the members ** with their wives and ladies filed in, and dancing 
continued to a late hour;’’ for which, likewise, precedent can 
be found in the records of the Inns of Court. 


DILETTANTEISM. 


The frame of the question referred to was suggested by the 
proceedings of the Boston Bar Association. It would appear 
that the charge of dilettanteism had been made against that 
body (as it has been made against many other associations) and 
a committee was appointed to inquire whether and how the use- 
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fulness of the association could be promoted. In their report 


the committee stated with admirable candor: — 


‘1st. For some time past, this association has been very nearly, 
if not quite, useless.”’ 
“2d. A number of honorable, reputable and able members of the 
bar have refused, and do refuse to become members of this association, 
unless and until it does something other than have an annual dinner to 

demonstrate its usefulness.’’ 


With this report in mind, I knew no better, way of challenging 
the association secretaries to whom the circular ‘* praying dis- 
covery’? was addressed, than to inquire what serious work the 
associations had done, along with the diversions and good-fel- 
lowship of toasting. Your Executive Committee, I learn, have 
determined to achieve immortality for the Georgia Bar Associa- 
tion by having, at this session, a silent banquet. Perhaps they 
think that lawyers may find the same enjoyment which Sidney 
Smith referred to, when he said that ‘* Macaulay had flashes 
of silence that were perfectly delightful.’’! 


Reat Work — LEGIsLtaTION SECURED. 


In reply to the question: ‘* Has your association secured 
any legislation ’’ —they are forty-eight replies in the aflirma- 
tive — only eleven in the negative. Several ofthe latter answers 
are explained by the fact that the associations inquired about 
have been very recently organized. 

J.T. Holmes, Secretary of the Ohio Bar Association, writes: 
“The judicial article of our (State) constitution, as it now 
stands, originated literally with our association.”’ 

Mr. Shepard, inthe address to the New York State Bar Asso- 
ciation, above referred to, said: — 


‘It appears that every recommendation of law made by the associa- 
tion has been adopted by the legislature, or the people, or by both, as 
the case required.” 


1 It is due to the truth of history to was compelledto “dislodge his hos- 
say, that the scheme of the committee pitable limbs from beneath the ma- 
was set at naught. The ‘convivial hogany’’ and take the floor. Others 
deity”? (as Curran was called) of the also were called upon. 

Association, Mr. Emmett Womack, 
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The Bar Association of Illinois has secured, inter alia, an act 
establishing an Intermediate Court of Appeals. The Bar Asso. 
ciation of Missouri secured an act, creating a Supreme Court 
Commission, to relieve the overcrowded docket of that court, 
and also an act establishing a Court of Appeals at St. Louis and 
Kansas City. 

The Wisconsin, Illinois and South Carolina associations have 
secured amendments in the law regulating admission to the bar, 
These instances are merely illustrative. They cannot be made 
exhaustive. 

In some States, good work has been done by the associations 
in quashing unwise legislation—a public service equally as valu- 
able as securing the passage of good laws. 


Tue STANDARD OF THE PROFESSION RAISED. 


The replies to the question on this point show affirmative an- 
swers, fifty; negative, eight. 

Twelve associations have undertaken the disbarment of law- 
yers for unprofessional misconduct. This has not been confined 
to members of the association, but in several instances the pro- 
ceedings have been against ‘* outsiders.’’ 

The uniform testimony is that the influence of these proceed- 
ings has been salutary. Alexander Troy, Esq., Secretary of the 
Alabama Bar Association, writes on this topic as follows: — 

‘* It will be necessary for the association to prosecute to dis- 
barment only one or two lawyers, to convince the outsiders that 


we are in earnest, and the membership of the association will 
greatly increase.”’ 


Work. 


A great deal of what might be called general work, outside of 
the special objects of the association, has been undertaken. For 
instance, the Association of the bar of New York City took a 
prominent part in the impeachment of the corrupt judges who 
were removed from office several years ago. This association 
has also sustained the brunt of the fight against codification in 
New York, an achievement about which they and Hon. Davia 
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Dudley Field entertain widely variant opinions. As we have a 
Code, our sympathies in Georgia are with Mr. Field. 

I find that two associations have organized a method of securing 
a fund for the families of deceased members. 

Eleven associations report that they have established fee bills, 
and they report that they have been instrumental in stopping the 
“ ratting’’ of the same. 

Several associations have procured portraits of distinguished 
lawyers and judges for the halls in which they assemble. One 
has been instrumental in starting a law periodical. 

The secretary of the Northampton Bar Association writes: 
‘Tt has shown the people that lawyers are not so wicked as they 
are painted.” 

The Alabama Association has undertaken the codification of 
legal ethics. It makes an admirable document. 

In this correspondence I have found a generous disposition to 
promote the object in view, and have met with many things that 
were pleasant. Ican only give you one illustration. Mr. H. C. 
Jessup, Secretary of the Susquehanna County Legal Association, 


writes that he ‘* entered the war too late to bring home any 
trophy except a Southern bride, and as she now weighs two 
hundred pounds, I feel that I am as well backed by the solid 
South as President Cleveland.”’ 


How Svpportep. 


The reply to the last question develops the fact that wherever 
the associations are maintained, they receive a cordial support 
from the bar. 

The secretary of the New York State Bar Association writes 
with just pride that ‘it is one of the most popular institutions 
of the State.’’ 

The secretary of another association writes, ‘ all the brainy 
end of the bar is in and the tail end out.”’ 

Every fact relative to the new Chief Justice of the United 
States Supreme Court is now of special interest, and I have taken 
pleasure in looking up, as far as I am able, what may be called 


1 Vide 19 Weekly Notes of Cases, 476. 
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his bar association record. He served on committees of the Chi- 
cago Bar Association in the years 1874 to 1876, 1581 to 1885 and 
1887. He was First Vice-President in 1878 and 1880. He was 
elected a delegate to the American Bar Association at one of its 
meetings. His addresses before the Illinois State Association 
have already been referred to. May we not hope that he will 
recognize in his call to preside over the most august tribunal in the 
world, a special opportunity to give the weight of this newly 
acquired influence towards the encouragement of these associa. 
tions, which to him, as a lawyer, seemed worthy of his friend- 
ship and effort? 

The financial support of the associations has everywhere been 
gratifying. Considering the skill with which lawyers (it is al- 
leged) contrive depredations upon a fund in court, it is singular 
that they have discovered so few ways and means of exhausting 
the surplus in the treasuries. 

This detailed compilation of the declared purposes of the bar 
associations, and the results they have achieved, warrants the 
statement that they have been evolved from a spirit in the bar 
which responds to the deep truth of the saying, that every man 
owes a debt to his profession—a spirit which recognizes the fact 
that our profession sustains public relations to the commofiwealth. 
Let no man who ministers around the sacred altars of Justice cry, 
‘*Great is Diana of the Ephesians, for by this craft we have our 
living.’’ The profession of the law is to be regarded as some- 
thing more than a bread-winning craft, or a spring-board from 
which to leap into politics. Believing that such is your estimate 
of our common vocation, I address myself now to thé practical 
suggestions which, it seems to me, we may accept from the 
record of what has been attempted and accomplished in other 
jurisdictions, in connection with the provisions of our own 
charter.”’ 


Law Rerorm. 


First, I would urge the lawyer’s duty, not merely to aid the 
judiciary in construing and applying the law, this being his func- 
tion as officer of the court, but to aid the legislature in improving 


the law, this being his function iu the public relation he sustains 
to the law-making power. 


\ 
ma 
the 
is 
cb 
al 
g' 
ir 

8 

t 

1 


BAR ASSOCIATIONS. 241 


While provision is theoretically made with equal adequacy for 
making, enforcing and construing laws, yet it may be fairly said 
that, in our State, that part of legislation relating to law reform 
is not adequately provided for, in the practical workings of our 
system. No man and no body of men in the commonwealth is 
charged with the special duty of observing and studying the law 
and its administration with a view of remedying defects and sug- 
gesting improvements. An illustration of these views is found 
in this fact: In 57 Georgia, 274, our Supreme Court called at- 
tention to a confused state of our statute law on an important 
subject and said, ** the whole subject needs legislation.’’ But 
there has been no legislation, because, doubtless, it is ‘* no- 
body’s business *’ to see toit. We all know that for many years, 
in spite of admitted deficiencies in the modes of legal procedure, 
no comprehensive or carefully-studied scheme for increasing the 
efficiency of the courts in the administration of justice — or 
bringing the administration of the law abreast with other ad- 
vances in the progress of civilization — has been proposed. ‘The 

only changes made in the body of the laws are such as have been 
probably suggested to the lawyers, who are members of the 
legislature, in the course of their practice. 

a the constitution and by-laws of the Georgia Bar Asso- 
ciation provide a plan for securing and utilizing the aggregate 
wisdom and experience of all members of the Association and of 
the entire bar of the State in behalf of law reform. After de- 
fining the duties of the standing committees on jurisprudence 
and law reform, and on judicial administration and remedial 
procedure, the seventh by-law, paragraph 2, provides that these 
‘*committees shall invite suggestions on the topics confided to 
their charge from all the members of the Association, and if they 
see fit, from all the lawyers of the State; and where their re- 
ports recommend changes in legislation, the Association may 
appoint either the same or other committees to bring such mat- 
ters properly to the attention of the general assembly.”’ 

This is a unique provision. It ‘* means business.’’ It con- 
templates work. I find nothing like it in any of the other 
constitutions. And I confidently submit that if our committee 
will only work the plan, we shall see results of lasting benefit. 
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To go to the legislature, a lawyer must go into ‘ politics,” 
Many — very many —of the best lawyers in the State do not de. 
sire to get into politics, and cannot afford the business sacrifice 
of serving in the general assembly. But the Bar Association 
may, by this systematic canvassing of professional Opinion, se- 
cure the results of all the study, research, observation and ex- 
perience of the entire bar of the State, in recommendations for 
reform in the law. 

Judge John F. Dillon, in the address before the South Caro- 
lina Bar Association, already referred to, said: — 


‘**T have said that the objects of your association are not only high 
and noble, but necessary. 


‘** Defects in civil laws are mostly discovered in the course of private 
litigations, and from which defects one or both of the litigants are suf- 
ferers. 

‘* The community at large knows little and cares little about the sub- 
ject. The judge points out to the parties and counsel the miscarriage 
of justice in the particular case, and there the matter drops. Unless 
the defects are such as seriously to affect great interests, or large num- 


bers of persons, they do not usually engage legislative attention and 
indefinitely remain unremedied. 


‘* These observations show the utility of associations of this charac. 
ter, and their principal usefulness is their ability to promote needed 
reforms and amendments in the law, by making known to the legislature 


the necessity therefor, and urging and securing the requisite legislative 
action.”’ 


Another excellent provision is that which instructs our stand- 
ing committees to consider and report upon the subjects treated 
in the addresses and papers presented at the annual meetings. 
The result of a compliance with this provision will be that the As- 
sociation will take action upon the suggestions made in the con- 
tributions which it invites from members and others. This feature 
of the by-laws is peculiar to our Association. It certainly 
indicates a purpose that the reading of essays shall not merely 


give entertainment, but become the foundation of practical 
results. 
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Tue Honor OF THE PROFESSION. 


How shall we execute that clause of our charter which declares 
that we are organized to ‘* uphold the honor of the profession of 
the law? ”’ 

I remember meeting a friend shortly after our constitution was 
first published, who professed to be amused at this language. 
Said he: ** You will have to establish that honor, before you can 
talk about upholding it,’’ and he proceeded to tell me the story 
of a lawyer who had collected a sum of money for his client and 
lost it in gambling. The lawyer, in distress, took out a warrant 
against the winner. This is called ‘* squealing’ and is, of course, 
unprofessional. The gambler was narrating the occurrence to 
another lawyer and said, That fellow is a ruined man. He 
can’t enter a respectable gambling saloon. By Jove, he can’t do 
anything but practice law!”’ 

If DeToqueville’s visit to America had been made during 

recent years, I doubt if we should ever have had that tribute to 
the aristocracy of the bar which lawyers are so fond of quot- 
ing. 
_ Cone used to express his conviction that there was a 
decadence in the glory of the profession, by declaring that his 
generation of lawyers was the last that would ever be allowed to 
sit at the first table. 

In 1870, Mr. Tilden said to an audience of lawyers in New 
York: ‘*It cannot be doubted — we can none of us shut our eyes 
to the fact — that there has been in the last quarter of a century 
a serious decline in the character, in the training, in the educa- 
tion, and in the morality of our bar.”’ 

While many, perhaps a majority, of lawyers, are as worthy 
men in private and professional relations as the bar ever con- 
tained, yet the mere fact of membership in the profession does 
not carry with it the honor which it ought to import — which it 
does import in France and England —and which, to some ex- 
tent, it imported in the days when De Toqueville described the rank 
of the profession in this country. This decadence may be at- 
tributed to two causes: (1.) The low standard of admission to 
the bar. (2.) The popular impression of inefficiency and failure 
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in the administration of the law — which has naturally had ap 


unfavorable effect upon the popular estimate of the legal pro. 
fession. 


Epvucation AND ADMISSION TO THE Bar. 


The members of this Association are generally agreed that the 
requirements and safeguards on this subject in Georgia are 
wholly insufficient. It is within the knowledge of several gentle. 
men here, that one man secured admission who signed his name 
with his mark! In the fourth annual volume of the American 
Bar Association, there is a valuable report on Legal Education 
which tabulates the requirements in all the States. General 
Lawton said, in the discussion on this subjeci by our Association 
in 1885, that ** it was scarcely possible to get an intelligent and 
well-educated lawyer of another State to believe”’ that in 
Georgia there is no requirement whatever as to definite term of 
study. This is one of those facts— like the ugly fact that our 
illiteracy exceeds that of any State in the Union— which we 


ought to think about until we resolve that it shall be a fact no 
longer. 


On principle, there is no middle-ground between the two op- 
posing views that the law is a trade or a profession. If it isa 
trade, leave it to the free play of purely commercial considera- 
tions. Let every dunce and every sharper have the right to try 
his luck at it. But if it is a profession, and confers upon its 
members great privileges in the conduct of litigation, then let 
the doors be closed to all except those who are willing to labor 
for, and are found to possess, the requisite qualifications. 

In our first year, we laid a firm hold upon this important mat- 
ter. We have differed about details, but let our Association 
never relax its grasp until we have secured a change in the present 


system. Unless we do so the Bar Association will never be able 
to justify its existence. 


Eruics. 


We have a special committee on this subject, who will make a 
report at the present meeting. 


1 2d Report, p. 49. 
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In the President’s address before the Illinois Bar Association, 
jn 1887, Chief Justice Melville W. Fuller said: — 


‘The elevation of ‘ the standard of integrity, honor and courtesy in 
the legal profession,’ asserted in the constitution as one of the objects 
to attain which this body was formed, involves what indeed would be 
within its province without such declaration, not only the purging of the 
bar of unworthy members, but the laying down of canons of conduct 
defining with reasonable pzecision the limits of professional decorum. 

‘* For example, since as a part of the official machinery of justice it is 
absolutely essential that the officers of the court should be free from all 
suspicion of uncleanliness, it would be entirely proper to define how far 
agreements which in effect stipulate for part of the claim in ligitation, 
or make the compensation contingent upon success, can be allowed, if 
at all, while at the same time justice is not denied to the indigent, whose 
poverty may require the rendition of services without payment or security 
in the first instance. 

‘This, and other matters pertaining to professional ethics or etiquette, 
such us the respect which should be paid by the bar to judicial decisions 
as to which there are considerable differences of opinion, the discussion 
of decisions in the secular press, and the like, are within the scope of 
the duties the association has to discharge in effectuatiug the purposes 
which justify its organization.”’ 


In view of the importance of the subject, I would recommend 
that the Special Committee on Legal Ethics be made a standing 
committee, and they be requested at the next annual meeting to 


tabulate or codify, as far as possible, the canons of professional 
conduct.! 


DISCIPLINE AND PUNISHMENT OF OFFENDERS. 


On this subject, Mr. Justice Miller, in addressing the New York 
Bar Association,’ after referring to this function of the bar asso- 
ciation, said: ** I had the honor a few years ago of addressing a 
similar association of the bar of the State of Iowa, and I had, also, 
not the honor or pleasure but the duty of presiding at a case of 
administration of justice on one of the most distinguished mem- 
bers of that bar, by a prosecution for improper conduct. Aman 


1 This suggestion was adopted by 2 6th Report, 85. 
the Association. 
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who had stood high in the community, had been a member of the 
Supreme Court of the State, and who was brought before the 
courts by the bar of the State.’’ 

It has already been stated that twelve bar associations have 
instituted similar proceedings. I would suggest, as our Commit. 
tee on Grievances, under the existing definition of their duties, 
would have no jurisdiction of a complaint, except against a mem- 
ber of the Association, that the by-law be changed so as to em- 
power them to proceed against any member of the bar charged 
with unprofessional conduct.! It is the duty of this Association, 
if it intends to execute the objects declared in its constitution, to 
uphold the dignity of the profession by disbarring all who, by 
immoral or illegal conduct, abuse the privileges conferred by their 
license. One such proceeding in a proper case would be a whole- 
some example, and would secure for the Association (as no other 
act could do) the confidence and respect of all the people of the 
State. 


Feperat LeGIsLation. 
I would respectfully suggest the appointment of a new stand- 


ing committee on this subject, to co-operate with the committees 
of the American Bar Association and of other States and cities 


who are seeking to obtain legislation for reform in the Federal 


judicial system.? 

The admitted and familiar grievances are: 1. The delay of 
hearing causes in the Supreme Court. 2. The want of any ade- 
quate provision for a review of the decisions of the district judge, 
sitting alone as a Circuit Court, in cases involving less than $5,000, 
and in criminal cases. 

As to the first point it is an unspeakable misfortune that the 
greatest tribunal ever constituted by man, has been left by Con- 
gress to struggle under ever-increasing strata of undone work, and 
that the popular mind is coming to associate with that august 
court the thought, not of the majesty of the law, but of grievous 
delay of justice! As to the other point, it is an ancient and 
sacred right of the common-law system —a right the value and 


1 This suggestion was adopted by ® This suggestion was adopted by 
the Association. the Association. 
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importance of which every lawyer appreciates — to have a review 
of matters, occurring upon a trial, before a tribunal other than 
that by which the trial was conducted. 

The remedy for both these grievances is in the establishment 
of an intermediate appellate court, which will relieve the Supreme 
Court, and furnish a tribunal for the review of decisions in the 
lower courts of the Federal system. 

There is scarcely a difference of opinion on any of these points, 
put it is to be noted, that when there was a Republican President, 
the Republican Senate was keenly alive to the necessity for this 
measure, but a Democratic House would never concur. As soon 
asthere was a Democratic President, all at once the Senate lost 
all interest in the subject, but the Democratic House immediately 
took hold of the matter and the Judiciary Committee reported a 
bill. The question, then, of party appointment of the judges 
has hitherto obstructed the most urgent need for reform in the 
Federal judicial system. The only gratifying thought about the 
situation is this: Both parties have, by their conduct, placed 
themselves in an attitude which would estop them from objection, 
if it should come to pass that the Senate, House and President 
were in political accord. 


Brocrapuy. 


I would also suggest that we should regard it a sacred trust, 
to preserve adequate memorials of the great lawyers who, in the 
past, have adorned the Georgia bar, but whose memories are a 
fast vanishing tradition. 

Bulwer has drawn, with rare insight, the picture of a great 
lawyer, confronted with the truth that his fame, as such, was 
perishable as the wealth it had brought him. 


“Let a half century pass over his tomb, and nothing would be left 
to speak of the successful lawyer, the applauded orator, save the tra- 
ditional anecdote, a laudatory notice in contemporaneous memoirs; 
perhaps, at most, quotations of eloquent sentences lavished on forgotten 
cases and obsolete debates; shreds and fragments of a great intellect, 
which ancther half-century would sink without a bubble into the depths 
oftime. It is so with many a Pollio of the Bar and Senate. Fifty 
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years hence, and how faint upon the pages of Hansard will be the veg. 


tiges of Follett. No printer’s type can record his decorous grace — the 
persuasion of his silvery tongue.” 


Hlow true it is that the reputation of a great lawyer fades away 
after his death like a world of receding echoes! 

Upon whom, if not upon us, devolves the duty of preserving 
the record of the lives, and services, and genius, of the bench and 
bar of Georgia? The only book which we have on the subject is 
wholly inadequate and incomplete. 

To be specific, my suggestion is that the Executive Committee 
shall provide at each meeting of the Association for one or more 
papers, which shall give the biography of some eminent lawyer 
of the Georgia bar, accompanied, wherever practicable, by an 
engraving of the subject of the sketch. 


INTERSTATE Law. 


I would further recommend an addition to our by-laws, pro- 
viding for a standing committee on Interstate Law, whose duty 
it shall be to bring to the attention of our Association all legis- 
lation recommended by the American Bar Association, for the 
purpose of promoting uniformity of laws upon subjects of com- 
mon interest; and to endeavor to secure the adoption by our leg- 
islature of such of these measures as are approved by our Asso- 
ciation. 

After dwelling so long upon subjects connected with the public 
relations of our profession, let us ask ourselves what concern 
have we, as individuals, in those studies and activities in which 
bar associations engage us. This inquiry is altogether legitimate 
and proper. For the claims of altruism are not higher than the 


claims of self-hood. The Great Teacher made the latter the 
standard and measure of the former. 


INTELLECTUAL INTEGRITY. 


The first benefit to be mentioned as coming from these studies 
and activities is, that they stimulate and exercise that love of 


truth, for truth’s sake, which it is vitally important to every 
lawyer’s intellectual life to preserve. 
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It has been made a question whether the practice of the legal 
profession is consistent with the preservation of intellectual in- 
tegrity. 

Browning, in the Ring and Book, raises this question, in his 
portraiture of one of the lawyers, in an old Italian criminal 
trial: — 


‘¢ Pompilius, patron by the chance of the hour, 
To-morrow, her persecutor — composite he, 
As becomes one who must meet such various Calls. 
* * * * * * 
Language that goes as easy as a glove 
O’er good and evil, smoothens both to one.’’ 


The answer to the argument here implied is found in the law- 
yer’s position — that of agency. Such is his relationto his client, 
and this relation will be fully recognized by the court. Universal 
experience has shown that the best system of settling issues be- 
tween parties, is by having trained men discuss the respective 
sides before an impartial tribunal. The lawyer is a part of this 
system. If it be objected to as defective, it is enough to say that 


no better system has ever been devised or proposed. If there 
were no lawyers, the judge would have to look first at one side and 
then at the other, in order to reach a decision. If, in order to 
obtain assistance, he should request two learned and experienced 
friends to present these different sides, they would simply render 
for him the same service which is now rendered by the counsel 
of the respective parties. In the argument of a mooted point of 
law before the court, the advocate does not say —his position 
does not authorize or require him to say ‘‘ I have presented to 
the court all the law on both sides of this case. I have presented 
to the court that view which, if I were judge, I would, after 
balancing both sides, entertain.’’ If he attempted to do this, he 
would not fulfill his duty to his client, which binds him to 
represent that client’s side in the strongest light of which it is 
capable ; and he would cease to be an efficient aid to the court, 
which, in order to arrive at the correct decision, expects and de- 
sires the counsel on each side not to take the place of the court, 
but to present their respective sides with their utmost skill. All 
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this applies to the discussion of conflicting evidence before the 
jury. The position of the lawyer, in reference to his client, and 
to the tribunal before which he appears, commits him to this, 
and only this: to do for his client what the latter could lawfully 
do for himself, if he acted in person; to urge those views of the 
law and the facts which arise in favor of the side which he rep- 
resents. 

But candor compels the admission that this is, intellectually, a 
dangerous position. The lawyer has need of a sedulous care, lest 
he begin to palter with truth. No success could atone fer the 
mental injury of yielding to such an influence. Hence, it seems 
to me that the lawyer should welcome this new field of profes- 
sional activity — opened up by .the bar association—in which 
the temptations that beset the mental labors and habits of his 
occupation are wholly absent, and truth alone is the object of his 
direct search. 


Tue SENSE OF JUSTICE. 


It is no uncommon thing for the bar to witness miscarriages of 


justice, in particular cases. So far as these result from the en- 
forcement of law, the lawyer, as such, may witness them and 
take part in them with perfect complacency. 

He takes the ‘‘ wide survey of causes’’ and realizes the truth 
of Lord Bacon’s saying (which contains the whole philosophy of 
the subject), ‘* some things must be done unjustly in order that 
more things may be done justly.”’ 

But here again is a danger and a temptation — this time to his 
moral nature. Sad is his case who has allowed his soul to be- 
come subdued to what it works in —like the dyer’s hand, and 
who no longer feels a keen pang in all of the man that is not 
lawyer, at every failure of justice. Every case of hardship or 
injustice should touch a double chord in his nature —the law- 
yer’s supreme love of law—the reformer’s supreme sense of 
right. He owes it to his professional obligation to apply the law 
at the sacrifice of justice. He owes it to his moral nature to see 
to it that no similar sacrifice shall ever happen again. How and 
where else can he so fully discharge this moral obligation as by 
working in and through the bar association? 
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Can any lawyer contemplate with serenity and entire satisfac- 
tion the existing condition of the law, and its present modes of 
administration? In criminal cases, what are we to think of the 
stupendous fact, that during a year more men are lynched by 
mobs than are executed by the mandate of the courts? In civil 
cases, can we say that the law is doing its part of the world’s - 
work —that it is administered on those principles of prompt- 
ness, efficiency, cheapness and certainty, which are to be found 
in other departments of the world’s work? These are serious 
questions. In the storm and stress of social agitations that may 
be impending, the American people will need to appeal to the 
deep sense of reverence for law. God forbid that the enemies 
of social order should be able to say with truth, ‘* your law is not 
worthy of reverence! ”’ 


GRANDEUR OF THE Law. 


The lawyer needs, now and then, amidst the dry-as-dust de- 
tails of routine and practice, to refresh his spirit, as he may do 
in the channels of thought and endeavor, opened up by the bar 
associations, with those broad and grand aspects of professional 
effort which touch and uptift the imagination. 

When we act for our clients in any case, we, as part of the 
machinery of a great system, are acting for every man who may 
ever have a case, and therefore for all the public, as officers of 
the law. When we stand for the defense of an accused person 
arraigned, it may be by popular prejudice, we realize that our 
profession is one of the securities of public liberty. When such 
aservice involves personal risk or loss, our professional work 
acquires the dignity of moral grandeur. When we rise to the 
height of those great arguments from which is evolved our 
constitutional law, we exercise a function which in all other 
nations but ours belongs to the highest offices of statesmanship, 
and the greatest problems of politics. This function raisés the 
American bar as far above that of other countries as the Fed- 
eral Supreme Court is elevated, by its jurisdiction to declare un- 
constitutional legislation void, above the highest judicial tribu- 
nals of other nations. 
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Retation or Law THE INFINITE. 


But, my brethren of the Georgia Bar Association, we are go 
made that nothing can meet the needs of the spirit unless we 
can apprehend it as related to the Infinite. The capacity of the 
human soul to conceive the Infinite, and yet to be conscious of 
its own incapacity to grasp it, is the sublimest mystery of being! 
** Like the infant’s hand outstretched to seize the globe, it is 
thrown back by the reaction of its own littleness,’’ but the out- 
reaching of the soul of man to find the Infinite is the proof of 
an infinity within. 

I cannot so fitly close this address as in the noble words of a 
profound thinker and lawyer:— . 


‘** And now, perhaps, I ought to have done. ButI know that some 
spirit of fire will feel that his main question has not been answered. 
He will ask: ‘ What is all this to my soul! You do not bid me sell my 
birthright for a mess of pottage. What have you said to show thatI 
eanreach my own spiritual possibilities through such a door as this? 
How can the laborious study of a dry and technical system, the greedy 
watch for clients and practice of shopkeeper’s arts, the mannerless con- 
flicts over often sordid interests, make out a life?’ Gentlemen, I admit 
at once that these questions are not futile, that they may prove unan- 
swerable, that they have often seemed to me unanswerable. And yet 
I believe there is an answer. They are the same questions that meet 
you in any form cf practical life. If a man has the soul of Sancho 
Panza, the world to him will be Sancho Panza’s world; but if he has 
the soul of an idealist, he will make—Ido not say find — his world 
ideal. Of course, the law is not the place for the artist or the poet. 
The law is the calling of thinkers. But to those who believe with 
me that not the least god-like of man’s activities is the large survey of 
causes, that to know is not less than to feel, I say—andI say no 
longer with any doubt — that a man may live greatly in the law as well 
as elsewhere ; that there, as well as elsewhere, his thought may find ‘ts 
unity in aninfinite perspective; that there, as well as elsewhere, he may 
wreak himself upon life, may drink the bitter cup of heroism, may 
wear his heart out after the unattainable.” 
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Snovtp ImprisoNMENT For Dest Be Revivep?— The Scottish Law 
Review has been gravely discussing this question. Why not couple 
with it the twin question, — Should torture be revived? Scotland clung 
to the fine point in the law of criminal procedure represented by this 
latter word long after it had been abolished in England. 


Deerty Interestep. —The following story is told of Mr. Justice 
Hannen. A demure, sombre-dressed juryman in melancholy tones 
claimed exemption from serving, and his Lordship asked in kind and 
sympathetic tones, ‘*On what ground?’’ ‘‘ My Lord,’’ said the ap- 
plicant, ‘‘ I am deeply interested in a funeral which takes place to-day, 
and am most anxious to follow.’? The reply was, ‘* Certainly, your 
plea is a just one.’? Scarcely had the man departed before Mr. Justice 
Hannen learned that he was an undertaker. 


A Lorp on THE BencH snp a Lorp orr tHe Bencu. — Mr. T. F. 
Uttley in his ‘*‘ Law and Professional Notes,’’ in the Law Journal (Lon- 
don), gives the following: ‘‘ Two noble lords are reported to have re- 
ceutly set up as barristers in the Temple, and an interesting etiquette 
question arises as to how the judges are to address them if they plead. 
It would be awkward for judge and counsel to be mutually referring to 
each other as ‘My Lord.’ When the Archbishop of York had once to 
appear before the Lord Chief Justice he was always referred to as the 
‘Archbishop of York,’ and not as * Your Grace.’ ”’ 


Joun Bricut’s Move or Sreakine 1x Pusiic. —John Bright, one of 
the most effective popular orators of modern times, recently recovered 
from a protracted illness, has made the following statement concerning 
his habits as a public speaker: — 


“To write speeches and then commit them to memory is a double slavery 
which I could not bear. To speak without preparation, especially on great and 
solemn topics, is rashness, and cannot be recommended. When I intend to 
speak on anything that seems to be important, I consider what it is that I wish 
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to impress upon my audience. I do not write my facts or my arguments, but 
make notes on two or three or four slips of note paper, giving the line of argu- 
ment and the facts as they occur to my mind, and I leave the words to come at call 
while I am speaking. There are occasionally short passages which for accuracy 
I may write down, as sometimes also— almost invariably — the concluding 
words or sentences may be written. This is very nearly all I can say on this 
question. The advantage of this plan is that while it leaves a certain and suff. 
cient freedom to the speaker, it keeps him within the main lines of the original 
plan upon which the speech was framed, and what he says, therefore, is more 
likely to be compact and not wandering and diffused. 


A Successrut Surcicat Operation, — The Law Journal (London), 
alludes to the curious fact of a distinguished lawyer having been raised 
to the bench in consequence of a physical lesion and how he survived a 
remarkable surgical operation: ‘* Sir Henry Keating, the late eminent 
judge, owed the whole of his judicial career to a successful surgical 
operation; he survived the performance of ligature of the external iliac 


artery for femoral aneurism for nearly thirty years. The operation was 


performed by Sir William Ferguson in 1859, whilst Sir Henry Keating 
was Solicitor-General, and it was mainly owing to his illness that he 
accepted a puisne judgeship, an office entailing no fatigue of standing,’”’ 


How Jupces Rope tue Crecurr ix tHe Days. — The following 
is from Sir Frederick Pollock’s ‘* Remembrances:’’ ‘*‘ My father’s cir- 
cuit goings were great events in the family. He traveled in a landaulet 
which opened and shut easily. There was no box seat in front, but 
there was a ‘rumble’ behind for the clerks. ‘The capacity for luggage 
was small, but there was a front boot and a strangely shaped oaken 
case to fill the whole of the space under the seat inside, and there were 
the sword case and the pockets for books and small articles. Provis- 
ion was always made for dinner on the road, and in the summera 
morella cherry pie was specially prepared for it, and, of course, there 
would be two or three bottles of the excellent wine for which my 
father’s cellar was famous. The start was generally made in the even- 
ing, and the first night would be-passed at Stevenage or Alconbury 
Hill, the second at Scarthing’ Moor and Barnby Moor, where stood 
capital roadside inns with large gardens.’’ The following example of 
an old-fashioned habit of Lord Ellenborough’s is given: ‘‘ Lord West- 
moreland was on his legs in the House of Lords, and giving his opinion 
on the question in debate, said: ‘ My Lords, at this point I asked my- 
self a question.” * * * Lord Ellenborough, in a loud aside: ‘And 
a d——d stupid answer you’ll be sure to get to it.’ ’’ 
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Vacation Victims. —It is known to some who have observed more 
closely than others that vacation travel to a worn-out professional man 
is not only not a rest, but in many cases a source of danger. Concern- 
ing the recent death of Sir John Rose, the Lancet (London) makes the 
following judicious observations : — 


« Every year the vacation season claims its quota of victims. Many who 
have become somewhat enfeebled by long confinement and close attention tothe 
calls of sedentary occupations, rush away for a short holiday, and endeavor by 
sytematic over-exertion to make up for the inactivity of the past months. 
Every year brings its sad warnings of this folly in arecord of fatalities, while 
the experience of most practitioners shows yet more clearly that the overstrain 
is followed by prolonged illness, The circulatory and respiratory systems work 
hand in hand, and rebel against any sudden disturbance of their ordinary rou- 
tine. The dangeris always greatest when, in the presence of any cardiac 
weakness, the exertion demands an arrest of respiration. In moments of 
intense nervous excitement, the breathing is frequently unconsciously stopped, 
and the strain upon an enfeebled heart then becomes very severe. The sad 
death of Sir John Rose appears to have resulted from this cause; he had already 
fired twice at astag,and when aiming a third time suddenly expired. Emotional 
excitement necessarily produces palpitation, and the fixation of the thorax 
then adds to the difficulty, and at the moment when the heart is at its weak- 
est.” 


Tue Certainty oF THE Law. —A learned subscriber writes: ‘ In 
your May-June number, 1888, appears an article by Hon. Thomas M. 
Cooley on the uncertainty of the law. The following, cut from a local 
paper, is a good illustration of the position that the law is certain, as 
maintained by Judge Cooley, and is worthy of perpetuation by publica- 
tion in the Review: — 


“In 888 the Church of England leased to the crown a piece of land for 999 
years, or on what is termed a “perpetual lease.’? The time has expired, and 
now the property reverts to the church. Here is a document in force, made 
away back in the days of King Alfred, compassing a millennium, less one year 
and now after this long period, the occupants must vacate. How strangely this 
event links the present with the past, and what a proof of the majesty of the law 
and the stability of the English government.” 


The fact that it is not yet settled in England whether a marriage by 
asham clergyman, of two contracting parties who suppose they are be- 
ing married by a real clergyman, is a valid or a void marriage, and 
whether the children of such a marriage are lawfully begotten or are 
bastards, is an illustration of the other side of the question. No 
doubt people have been married by real and by sham clergymen in 
England since the time of King Alfred. 


NOTES. 


Tue Saort Easy Sysrem or AtLorment. —The Daily Register 
(New York) thus describes the short and the easy system of allotment 
invogue among the judges of the Court of Appeals of New York at a 
former day: — 


‘The short and easy system of allotment which was pursued by the old 
Court of Appeals, cut the gordian knot by assigning the causes among the 
judges ofthe court for the preparation of opinions, by following the order of 
the calendar in rotation. Each term brought a new calendar, numbered from 
the beginning. A list of judges in the order of the bench, beginning, of course, 
with the chief judge, was inserted in a table of figures printed from one up- 
wards, in squares like a multiplication table. This table mechanically allotted 
to the chief judge the duty of writing an opinion with a statement of facts, 
called the primus opinion, in causes numbered on the calendar 1, 9, 17, ete., 
and also writing an opinion without statement of facts, called secundus, in the 
causes numbered 3, 16, 23, etc. The second judge on the list found the causes 
numbered 2,10, 18, etc., opposite his name as those in which he was to write as 
primus, and the causes numbered 6, 24, etc., in which to write as secundus. 
When special objections to this arrangement appeared in a particular case, such 
as the disqualification of a judge to sit or take part, by reason of having been 
concerned in the cause before, it was obviated byan exchange. The object of 
this arrangement was humorously explained by one of the chief judges, by 
telling the story of a Dutch farmer, who had a large number of daughters, and 
frequently an application for the hand of one in marriage, to which he invari- 
ably replied: Yes, you can marry one of my daughters, but you must take the 
oldest. No pickin!” 


Peripatetic Lecat Apvisers. — Mr. T. F. Uttley, in his ‘* Law 


and Professional Notes, ’’ in the Luw Journal (London), gives the fol 
lowing : — ‘ 


“A recent number of the Preussische Jahrbiicher gives an account of agra- 
rian matters in the districts of the Saar and of the Moselle. The luxuriant and 
fertile valley of the Moselle divides the wooded Hochwald on its right from the 
voleanic district of the Eifel on its left bank, and here until recently the Code 
Napoleon was in full force and power. Under this code the law of succession 
to real property prevents the accumulation of large estates, and therefore at 
the death of an owner his lands must be divided between a number of heirs, or 
must be sold and the proceeds divided. As the greater part of the lands 
in the Eifel and the Hochwald are held by small proprietors with little cap- 
ital, the succession usually takes the form of sale. This is, of course, a 
complicated matter, and much legal ingenuity is necessary in order to sell an 
unusually small farm and deal with the various claimants to the purchase- 
money, besides satisfying the claims of the inevitable mortgagees, often as nu- 
merous as the owners. Unfortunately the smallness of these estates deters 
ordinary business men from undertaking the duties of redemption, sale, and 
division without infinite trouble and at a high rate of remuneration, often so 
high as to be ruinous to the owners; consequently this class of business has 
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fallen into the hands of traveling speculators or legal peddlers who, it is alleged, 
exhaust the forms of law without conferring any benefit upon their clients. It 
js to remedy these defects that the plan adopted in the neighboring Prussian 
provinces is suggested as a means of redress. There a new cadastral survey 
has been carried out, and at the same time a register of ownerships has been 
drawn up, and it is this register which confers the legal title required to convey. 
Inaddition to this there is also a compulsory register of mortgages. Such 
methods as these, if adopted, should appease what the Germans cal! the ‘un- 
reasonable land hunger of the people.’ ”’ 


Unvertinc A Bust or Sir Georce Jesset. —Sir George Jessel, an 
orthodox Jew, held the office of Master of the Rolls from 1873 to 1883, 
with such distinction that he died with the reputation of being one of 
the first equity judges that had ever officiated in Englatid, — and this not- 
withstanding the fact that he was reversed on appeal about as often as 
he was affirmed. Recently in the royal courts of justice a memorial 
bust of him was unveiled, the Lord Chancellor officiating in the follow- 
ing speech :— 


“Enduring as marble may be, I believe that the real record of that great 
judge’s work will be found in his judgments, lucid and powerful as they were, 
and which undoubtedly let the light into many dark corners of our jurispru- 
dence. Most of those who are within hearing of my voice will no doubt recog- 
nize that it would be presumption in me to inforce upon them the value of 
prompt and clear decisions and lucid judgments. But those outside the pro- 
fession of the law little know the value to the public of such judgments as those 
of Sir George Jessel. It is the doubtful and erroneous utterances of judges 
which lead to ruined suitors. When the law is clearly laid down, people can 
advise their clients as to what is hopeless and what is not. Lord Selborne, 
than whom no one is better able to form an estimate of the merits of the late 
Master of the Rolls, has described himinthese words: ‘A man of extraordinary 
mental gifts, of rapidity and acuteness, and energy, and a power of doing work 
which I have certainly never known surpassed—I think perhaps never 
equaled.’ 


Dr. Davip Duptey Frecp. — This distinguished jurist has lately re- 
ceived the honor of the degree of Doctor of Laws from the University 
of Bologna. The parchment, after reciting that through the special 
favor of the most great and good God it has come to pass that the 
learning of mankind, utterly effaced and extinguished in the barbarism 
of the ages, should here at length, like the Phoenix, burst forth into 
renewed life from its own ashes, and it has been a custom from the 
most ancient times that students who, coming from the whole circle of 
the world to this home of wisdom, should at the completion of their 
course of study,have given proof of learning and ability, should be 
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honored with the laurel and most ample prerogatives; and the light 
which first rose from hence, as it were the morning light of humanity, 
wherewith was dispersed the darkness of barbarism and ignorance, 
should now, at the completion of eight great circles of years in the 
presence of most illustrious men coming hither from all parts of the 
world, have shone with greater brilliance than the noonday sun; and in 
the convention of the body of lawyers of this university, there have been 
presented brilliant testimonials and proofs of the merit, learning, and 
special services toward this State of that most illustrious man, David 
Dudley Field, the body of the university, with one voice and accord 
have commanded that the same most illustrious man should be honored 
with the laurel : — bears witness that that most illustrious man David 
Dudley Field has qn the Ides of June, 1888, been created and appointed 
Doctor of the University of Bologna, and is given at the solemn festival 
of the university, subscribed by the Rector Magnificus and the President 


of the Order of Doctors, and marked with the great seal of the Uni- 
versity of Bologna. 


Tue Turee Parts or an Act. — One of the strongest evidences af- 
forded by any passage in the plays of Shakespeare that the great 
dramatist was a lawyer, or else that Lord Bacon or some other well 
read lawyer was the great dramatist, is found in the following debate 
between the two grave-diggers in the play of Hamlet: — 


2 Clown. The crowner has set on her, and finds it Christian burial. 

1 Clo. How can that be, unless she drowned herself in her own defense? 

2 Clo. Why ’tis found so. 

1 Clo. It must be se offendendo; it cannot be else. For here lies the point: 
If I drown myself wittingly, it argues an act: and an act hath three branches; 
it is, to act, todo, and to perform: argal, she drowned herself wittingly. 

2 Clo. Nay, but hear you, good man delver. 

I Clo. Give me leave. Here lies the water; good: here stands the man; 
good: If the man go to this water, and drown himself, it is, will he, nill he, he 
goes; mark you that: but if the water come to him, and drown him, he drowns 


not himself: argal, he, that is not guilty of his own death, shortens not his own 
life. 


2 Clo. But is this the law? 
1 Clo. Ay, marry is’t; crowner’s quest law. 


It is not generally known that this debate is a travesty or take-off 
of the absurd subtleties in the reasoning of both counsel and court 
which are found in a decision rendered in Shakespeare’s time, the case 
of Hales v. Petit... From the following extracts the resemblance 
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between the two performances will be readily traced. The conception 
of Mr. Serjeant Walsh, in his argument, that an act consists of three 
parts, the imagination, the resolution and the perfection, did not rise a 
hair’s breadth above the conception of the first grave digger that an ‘‘ act 
bath three branches ; it is, to act, to do, and to perform.’’ Hales v. Petit, 
was an action for trespass quare clausum, and the question for de- 
cision was whether, where the owner of a term in land had committed 
suicide by drowning himself, and his land had thereafter been forfeited, 
by means of a commission, to the Crown, the forfeiture related to the 
act of drowning or to the time of the death. This question was argued 
at great length by eminent counsel, with a subtlety which can only be 
understood by reading the long report. For the plaintiff it was argued, 
among other things, by Southcote and Puttrel, Serjeants, as follows :— 


“The King shall have no more than the felo de se has in his own right, or 
which should have come to his executors if he had not been a felo de se. For 
his forfeiture shall only have relation to the time of the death, and the death 
precedes the forfeiture, for until the death is fully consummate he is not a felo 
de se, for if he had killed another, he should not have been a felon until the 
other had been dead. And for the same reason he cannot be a felo de se until 
the death of himself be fully had and consummate. For the death precedes the 
felony both iu the one case and in the other, and the death precedes the for- 
feiture. But, nevertheless, the forfeiture comes at the same instant that he 
dies, yet in things of an instant there is a priority of time in consideration of 
law, and the one shall be said to precede the other, altho’ both shall be said 
to happen at the one instant, for every instant contains the end of one time and 
the commencement of another. And, accordingly, here the death and the for- 
feiture sball come together, and at one same time, and yet there is a priority, 
that is, the end of his life makes the commencement of the forfeiture, though 
at the same time the forfeiture is so near to the death that there is no mean 
time between them; yet notwithstanding that, in consideration of law, the one 
precedes the other, but by no means has the forfeiture relation to another time 
in his life.” 


On the other hand, Walsh, Serjeant, for the defendant, said: — 


“The act consists of three parts: The first is the ¢magination, which is a re- 
flection or meditation of the mind, whether or no it is convenient for him to de- 
stroy himself, and what way it can be done. The second is the resolution, 
which is a determination of the mind to destroy himself, and to do it in this or 
that particular way. The third 1s the perfection, which is the execution of what 
the mind has resolved to do. And this perfection consists of two parts, viz., 
the beginning and the end. The beginning 1s the doing of the act which causes 
the death, and the end is the death, which is only a sequel to the act. And of 
all the parts, the doing of the act is the greatest in the judgment of our law, 
and it is in effect the whole and the only part that the law looks upon to be ma- 
terial. For the imagination of the mind to do wrong without the act done is 
not punishable in our law; neither is the resolution to do that wrong, which he 
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does not, punishable, but the doing of the act is the only point which the law 
regards; for until the act is done, it cannot be an offense to the world, and 
when the act is done it is punishable. Then, here the act done by Sir Jameg 
Hales, which is evil and the cause of his death, is the throwing himself into 
the water, and the death is but a sequel thereof, and this evil act ought some 
way to be punished. And if the forfeiture shall not have relation to the doing 
of the act, then the act shall not be punished at all.”’ 


The opinion of ‘* the Lord Dyer’’ contains passages not less fap. 
tastic: — 


‘Sir James Hales was dead, and how came he to his death? It may be an. 
swered by drowning; and who drowned him? Sir James Hales; and when 
did he drown him? In his lifetime. So that Sir James Hales, being alive, 
caused Sir James Hales to die: and the act of the living man was the death of 
the dead man. And then for this offense it is reasonable to punish the living 
man who committed the offense, and‘not the dead man. But how can he be 
said to be punished alive, when the punishment comes after death? Sir, this 
can be done in no other way but by divesting out of him from the time of the 
act done in his life which was the cause of his death, the title and property of 
those things which he had in his lifetime. * * * If one arraigned for fel- 
ony stands mute of malice and will not answer he shall forfeit his goods, and 
the reason is because he refuses to be tried by the law. Then if, in these 
cases * * * those that fly from the law, or that by their acts, refuse to be 
tried by the law, shall forfeit their goods and chattels, for the same reason in 
our case he shall forfeit his goods and chattels, for here he has committed a 
felony in killing himself, whereby he has exempted himself from a trial of the 
law, for by his death he has prevented his being arraigned and tried by law, 
and so he has fled from the law, and by cunning has escaped the sentence and 
judgment of the law, which is more odious in the eye of the law than if he had 
fled indeed, or had challenged above the number of thirty-five, or had betaken 
himself to his clergy before judgment, or had kept himself mute and silent.” 


Tue Unitrep States Dicest. —Our old friend, the United States 
Digest, has gone west, not to make a living, as the American Law Review 
went west, but to die. It has been purchased by the West Publishing 
Company of St. Paul, Minn., from its previous publishers, Little, 
Brown & Co., of Boston. The Wests intend to merge it in their Re- 
porter system — that is to say, to suppress it. It will cease to exist 
from this time forth, as an annual digest of cases reported in the official 
reports. The West Publishing Company’s American Digest will be 
their substitute for it. It will only be a partial substitute for it. The 
United States Digest was not a complete digest — it was only a selected 
digest. It probably did not digest more than one-half the cases annually 
reported. The West Publishing Company’s American Digest, is, on the 
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other hand, a complete digest in the sense that it states the points de- 
cided in all the cases decided in courts of last resort, except the two 
Missouri Courts of Appeal and the Illinois Appellate Courts, and also 
digests much of the trash that is reported from inferior or intermediate 
courts in New York, New Jersey and elsewhere. But it cites its cases 
only from the West Publishing Company’s series of Reporters; it does 
not cite them from the official reports. It has, therefore, this vital de- 
ficiency, that it is not and never will become an annual key to the cases 
reported in the official reports for the current year. Lawyers, judges 
‘and law writers who have need of such a book have two directions in 
which to look for it, either to Mr. Jacob’s, of New York, and his ‘‘ Com- 
plete Digest,’’ or to the Co-Ops. of Rochester, and their general digest. 


CommerctaL Trusts or Rome. —In an editorial paragraph in the 
Canadian Law Times, Mr. A. H. Marsh, Q. C. (not unknown to our 
own readers), furnishes a translation of an edict of the Emperor Zeno, 
issued to the Praetorian Prefect of Constantinople, A. D. 483 (code 
IV. 59), which runs as follows: — 


“ We command that no one may presume to exercise a monoply of any kind 
of clothing, or of fish, or of any other thing serving for food, or for any other 
use, whatever its nature may be, either of his own authority, or under a re- 
script of an Emperor already procured, or that may hereafter be procured, or 
under an Imperial decree, or under a rescript signed by Our Majesty; nor may 
any persons combine or agree in unlawful meetings, that different kinds of merchan- 
dise may not be sold ata less price than they may have agreed upon among them- 
selves. Workmen and contractors for buildings, and all who practice other pro- 
fessions, and contractors for baths are entirely prohibited from agreeing to- 
gether that no one may complete a work contracted for by another, or that a person 
may prevent one who has contracted for a work from finishing it; full liberty is 
given to any one to finish a work begun and abandoned by another, without ap- 
prehension of loss, and to denounce all acts of this kind without fear and with- 
out costs. And if any oue shall presume to practice a monopoly, let his prop- 
erty be forfeited, and himself condemned to perpetual exile. Andin regard to 
the principals of other professions, if they shall venture in the future to jix a price 
upon their merchandise, and to bind themselves by agreements not to sell at a lower 
price, let them be condemned to pay forty pounds of gold. Your court shall be 
condemned to pay fifty pounds of gold if it shall happen through avarice, negli- 
gence, or any other misconduct, the provisions of this salutary constitution for 
the prohibition of monopolies and agreements among the different bodies of 
merchants, shall not be carried into effect.’’ 


Mr. Marsh regrets that some such vigorous legislation is not enacted 
and enforced at the present day. 
VOL. XXIII. 18 
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Tae New York State Law Lisrary. — This institution has been 


lately moved into its new quarters, which are thus described in one of 
our exchanges : — 


‘‘ The law library has been confined to the northwestern pavilion, two floors 
with a floor space of two acres. This is a crude way of putting it, but it is the 
best mode of expressing the area. The first floor of the library, which is the 
second of the Capitol, is filled with bookcases whose top shelves are reachable 
from the floor. These are surmounted by handsomely carved lintenals and 
ceilings beneath a mesne floor, All the woodwork is of selected quartered oak, 
paneled, carved and molded, and the finish compares favorably with the best in 
the building. The mesne floor is reached by seven staircases, which are elab. 
orately carved, and exquisite in design. This intermediate floor is fitted so 
that there are many bookcases and galleries, surrounded by artistically carved 
railings. The beauty of the whole thing is that there is not a dark place in the 
entire arrangement, even the nooks being well lighted. The effect is very pleas. 
ing. The frescoing on the ceiling is among the handsomest in the building and 
the few spaces of wall exposed are beautifully tinted. The floor is to be cov- 
ered with linoleum, which resembles shoe leather in make and color. It is 
very flexible and will make a fitting bed. Tables are to be placed in nooks,:and 
beneath them rugs will be placed. The arrangement of the bookcases and the 
work on them is favorably commented upon by all who have had the privilege 
of seeing the new apartment. Entrances will be through the general library 


and also through the corridor leading from the room to be occupied by the Com. 
mission of Appeals.” 


_ This description leaves one essential point untouched. Is there any- 


where a corner where a peripatetic law bookmaker can dictate to a 
stenographer ? 


Tue Terry Contempr Casz.—In this case, to which we alluded in 
our last issue,! the petitioner applied for a writ of habeas corpus in the 
Supreme Court of the United States. The writ was denied in a learned 
opinion by Mr. Justice Harlan. There is nothing new in the ground 
gone over in the opinion. It reiterates the usual doctrine that every 
court is, within jurisdictional limits, the exclusive judge of contempts 
committed in its presence, that writs of error do not lie to revise such 


sentences, and that the writ of habeas corpus cannot be used as a sub- | 


stitute for a writ of error. Concerning the power of the court to punish 


contempts in facie curie without the formality of a trial, the learned 
justice says : — 


‘* We have not overlooked the earnest contention of petitioner’s counsel that 


the Circuit Court, in disregard of the fundamental principles of Magna Charta, 
in the absence of the accused, and without giving him any notice of the accusa- 


2 22 Am. L. Rev. 930. 
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een tion against him, or any opportunity to be heard, proceeded ‘to accuse, to try, 
e of and to pronounce judgment, and to order him to be imprisoned; this, for an al- 
leged offense committed at a time preceding, and separated from, the com- 
mencement of his prosecution.’ We have seen that it is a settled doctrine in 
Org the jurisprudence both of England and of this country, never supposed to be in 
the conflict with the liberty of the citizen, that for direct contempts committed in 
the the face of the court, at least one of superior jurisdiction, the offender may, in 
ble its discretion, be instantly apprehended and immediately imprisoned, without 
and trial or issue, and without other proof than its actual knowledge of what oc- 
ak, curred; and that, according to an unbroken chain of authorities, reaching back 
‘in to the earliest times, such power, although arbitrary in its nature and liable to 
ab. abuse, is absolutely essential to the protection of the courts in the discharge of 
80 their functions. Without it, judicial tribunals would be at the mercy of the 
ed disorderly and violent, who respect neither the laws enacted for the vindication 
he of public and private rights, nor the officers charged with the duty of adminis- 
AS tering them. To say, in case ofa contempt such as is recited in the order below, 
nd that the offender was accused, tried, adjudged to be guilty, and imprisoned, 3 
ve without previous notice of the accusation against him and without an oppor- 
is tunity to be heard, is nothing more than an argument or protest against invest- 
id ing any court, however exalted, or however extensive its general jurisdiction, 
€ with the power of proceeding summarily, without further proof or trial, 
se for direct contempts committed in its presence. Nor, in our judgmeut, 
y is it an accurate characterization of the present case to say that the 
I. petitioner’s offense was committed ‘at a time preceding, and separated 
from, the commencement of his prosecution.’ His misbehavior in the pres- 
ence of the court, his voluntary departure from the court-room without 
; apology for the indignity he put upon the court, his going a few steps, and un- 


der the circumstances detailed by him, into the marshal’s room in the same 
building where the court was held, and the making of the order of the commit- 
ment, took place, substantially, on the same occasion, and constituted, in legal 
effect, one continuous complete transaction, occurring on the same day, and at 
the same session of the court. The jurisdiction, therefore, of the Circuit Court 
to enter an order for the offender’s arrest and imprisonment was as full and 
complete as when he was in the court-room in the immediate presence of the 
jadges. Whether the Circuit Court would have had the power at a subsequent 
term, or at a subsequent day of the same term, to order his arrest and imprison- 
ment for the contempt, without first causing him to be brought into its presence, 
or without makicg reasonable efforts by rule or attachment to bring him into 
court, and giving him an opportunity to be heard before being fined and impris- 
oned, is a question not necessary to be considered on the present hearing.’’ 


Of course, Mr. Justice Field, who imposed the punishment of six 
months’ imprisonment upon the contemnor at circuit, took no part in this 
decision. It is a curious circumstance that some thirty-five years ago 
Mr. Justice Field and Terry were both judges of the Supreme Court of 
California. They may have acquired a fondness for each other in that 
relation. 
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Tue Law Lisrarran. — This is a quarterly journal ‘‘ devoted to the 
interests of legal literature,’’ and published by the Bancroft-Whitney 
Co., of San Francisco. It gives a quarterly résumé of new law books 
of every description. Its reviews of books, understood to be written 
by Mr. Has Brouck, of that firm, exhibit a considerable insight into 
the methods pursued by the various law writers, and show a consid- 
erable knowledge of the needs of American lawyers in respect of good 
working law books. It, however, falls into some very curious errors, 
so curious as to remind one of the anecdote told of the editor who 
seized the hand of a visitor in the act of taking up a book from his 
table for the purpose of reading it, with the remark that that book had 
been sent there to be reviewed, not to be read. In an appreciative 
notice of Judge Thompson’s recent work on trials, it finds the work ar- 
ranged on a plan which it characterizes as ‘‘ novel,’’ in that the entire 
work is divided into sections with index lines at the head of each. Not 
only is this not novel, but nearly all American law treatises are now 
constructed on this plan. It is true of the works of Bishop, Wharton, 
Schouler, Jones, and of nearly all others. Then the reviewer finds in 
this work a style somewhat after the fashion of Stephen’s Digest of the 
Law of Evidence. Whatever merits or demerits this new work may 
have, its plan and structure bear no resemblance whatever to Stephen’s 
Digest of the Law of Evidence. That so-called digest is literally a 
code, and is one of the highest specimens of the art of the codifier. Its 
text is a specimen of the best scientific analysis, and the illustrative 
matter, printed in smaller type, is only resorted to as far as necessary to 
explain the applications of the rules givenin the text. Judge Thomp- 
son’s work on trials lays no claim tothis high order of merit; and Judge 
Thompson is of opinion that the mass of American case law can not be 
thus codified, for the reason that it is the result of the holdings of some 
fifty jurisdictions which are independent of each other, for which 
reason an attempt to reduce it to an uniform series of rules or to 
digest it upon any principle of accurate analysis must be as futile as 
an attempt to codify the law of continental Europe. The text of 
this recent work nearly resembles the text of the previous works of . 
the same writer. It is in the nature of a description, so to 
speak, of the holdings of various English and American courts upon 
particular questions, or details, or points of procedure, arising in ju- 
dicial trials. There is nothing whatever which distinguishes Judge 
Thompson’s plan from that of other writers, except that he has endeav- 
ored to throw together such matter as he had collected for the mere 
purpose of illustrating certain rules and principles of procedure, into 
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sections by themselves, and, for the sake of economy of space, to print 
them in smaller type. 

Another curious error into which the reviewer under discussion 
has fallen in treating of this work is that he describes the author as say- 
ing that seven thousand cases are cited in it. If the reviewer had 
looked at the preface he would have seen that in a foot-note the author 
states that the exact number of cases cited in the work is 15,634. This 
number was arrived at by an actual count. The masses of the pro- 
fession have very little appreciation of the manner in which the number 
of cases cited ina legal work, when properly cited, affects its value. In 
one of the earliest works of the same writer, a work which, from a pub- 
lisher’s standpoint, had avery substantial success, the number of cases 
cited was less than four hundred ; in another thenumber was about 1,300; 
and in another about 1,700. In the work of Hutchinson on Carriers, 
which is most used by American lawyers and judges of any work on that 
subject, the number of cases cited is about 2,000; the number which 
might have been cited would exceed 12,000. An American law 
writer who undertakes to make a book which shall be of equal value 
in all American jurisdictions must needs cite all the applicatory 
decisions rendered in each one of those jurisdictions, and he must 
build his text, so far as possible, on the latest decisions. If, for 
instance, a lawyer in California, searching for authority upon a point 
which troubles him, picks up a legal treatise in which the subject is 
discussed, and finds the latest decisions of his own Supreme Court 
upon the particular point cited in the foot-notes, that will be a substan- 
tial gain to him from every point of view. He can read the author’s text 
to his own court of last resort, and state that it is fortified by decisions 
rendered by the very judges whom he is addressing. This becomes 
vital law to them. It secures a very different lodgment in their minds 
from a text built upon decisions rendered in New York, or, still farther 
off, in Great Britain. In order to make a law book which can be used 
in this way in every State of the American Union, the author must col- 
late all the decisions of all the American courts upon which he is writing ; 
and to do this is the task which baffles and oppresses law writers, and 
with which none of them, it is believed, have completely succeeded. 
In the first edition of Benjamin on Sales, which was a very successful 
book, the number of cases cited is believed to have been about 700; 
while in the last edition of Parsons on Contracts, a book which holds 
its own in the estimation of the profession with scarcely abated prestige, 
the number of cited cases is believed to be not less than 30,000. The 
present writer has heard many different men on many different oc- 
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casions say that the chief value of that great work lay in its foot. 
notes — that is, in the copious collation of adjudications, supporting, 
with more or less distinctness, the author’s well written text. It js 
well known that, in the construction of those teeming foot-notes, Prof, 
Parsons had for years the assistance of the brightest students in the 
Harvard Law School, in which he was an instructor. 


A Curer Justice on Inpia.— The following extracts are taken from 
a speech delivered by Sir William Petheram, chief justice of Bengal 
and vice-chancellor, at a convocation of the Calcutta University, and 
described as masterly and noteworthy: ‘‘ Could anything be more op- 
posed to the liberal spirit by which modern India affects to be animated 
than the rule forbidding a widow to remarry, and the custom, so inju- 
rious to the physical and intellectual vigor of the race, which requires 
a girl to marry before the age of puberty? These blemishes, ‘ gross, 
open, and palpable,’ are of comparatively recent origin, and the hes- 
itation to attack them is only due to the fact that the deeper lessons of 
English education remain unlearnt. The horde, the tribe, the caste, 
the clan —all the smaller, separate, and often warring groups charac- 
teristic of the earlier stages of civilization must be welded together by 
a, process of unrestricted crossing before a nation can be produced. 
Can we suppose that Germany would ever have arrive: at her present 
greatness, or would, indeed, have come to be a nation at all, if the nu- 
merous tribes mentioned by Tacitus, or the 300 petty princedoms of the 
last century had been stereotyped and their social fusion rendered im- 
possible by a system forbidding intermarriage between members of 
different tribes, or between inhabitants of different jurisdictions? 
If the tribe in Germany had, as in India, developed into a 
caste, would German unity ever have been heard of? Everywhere 
in history we see the same contest gving forward between the 
earlier and more barbarous instinct of separation and the modern civil- 
izing tendency towards unity. But we can point to no instance — 
where the former principle of disunion and isolation has succeeded in 
producing anything resembling a nation. If this view be true, if in 
India, as elsewhere, social unity must precede national unity —and 
social unity can only be attained through movements impossible uuder 
the present system —- it is clearly the imperative duty of those leaders 
of the community to whom this university has entrusted the treasures 
of Western learning to lose no time in pointing out the true road of 
advancement, the path of social reform.’’ — Law Journal ( London) 


FIAT JUSTITIA. 
(From Pump Court.) 


A CASE OF SADDER AND WISER. 


I. 


I am a grocer in Kensington Gore, 
Sadder’s a neighboring miser; 

Quarrels arose, and we flew to the law — 
Action of Sadder v. Wiser. 

First the defense with a Master was tried, 
Order XIV. was referred to, 

Then in the cross-affidavits we lied, 
Counsel’s opinion deferred to. 


Ha! for the thought of Divisional Court, 
Hey! for the Judge and the Master, 

Hi! for procedure expensively fought, 

Ho! for the coming disaster! 


Il. 


Judges in Chambers then hear the appeal, 
Briefly condemn the transaction: 
*“‘ This was a case for a Master,’’ they feel; 
** Costs to be costs in the action.” 
First motion day of the Hilary Term 
Counsel applies for injunction, 
Twisting and wriggling the facts like a worm — 
What a peculiar function! 


Ha! for the thought, etc. 


Ill. 


Judge, woke in time by the clerk of the Court, 
Just at the last peroration, 

Reserved, as requiring voluminous thought, 
Judgment for consideration! 

Order ad interim! Both in the wrong, 
Plaintiff as well as defendant; 

Costs running up to a pretty good song, 

Of the result independent. 


Ha! for the thought, etc. 
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IV. 


Down for the hearing in ultimate place, 
Briefs are prepared and delivered; 

Counsel discovers a flaw in the case, 
All our best pleadings are shivered! 

** Advise you to settle it, both being wrong,”’ 
So said my legal adviser. | 

** Here is the bill! ” and the end of my song — 

Finis of Sadder and Wiser. 


Ah! for the thought of the costs of the Court, 
Eh! for the gruff taxing-master! 

Oh! when you’re caught in an action of Tort, 

Ugh! what a painful disaster! 


REGINALD BOLTON. 


A Soticitor Struck THE ror oF Trust 
Fonps. — The following recent case illustrates the firm manner in which 


the English judges deal with solicitors who misappropriate trust 
funds : — 


‘‘In the Queen’s Bench Division on January 30, before Lord Coleridge and 
Mr. Justice Hawkins, an application was made to strike off the roll of solicitors 
the name of Edward James Ward. The report of the master stated that in 
February, 1887, the solicitor represented to a client that he had a good invest- 
ment for him of 5007. on mortgage, and the client paid him the 500/. for the pur- 
pose, and that the solicitor fraudulently paid 450/. in to his own account ina 
bank, mixed with his own moneys, and the 50/., the balance, he then and there 
fraudulently took and applied to his own use. After this he from time to time 
represented to this client that there was a mortgage, and that interest was paid 
upon it, until in September the client found that the mortgage had not been exe- 
cuted and that the supposed mortgagee had not received the money. The mas- 
ter further reported that, by reason of the solicitor having so fraudulently mis- 
appropriated the 5007. entrusted to him and of the fraudulent misrepresenta- 
tions contained in the letters, the sum had been wholly lost to the client. — 
Counsel having addressed the Court on behalf of the client and the solicitor, the 
Court came to the conclusion that the solicitor must be struck off the rolls. — 
Lord Coleridge, in giving judgment, said: Neither of us has any doubt as to our 
duty inthis case. A large sum of money was received by the solicitor for the 
purpose of being invested by him; it was not invested, but it was appropriated 
by him to his own use; and, more than that, he wrote such letters and so con- 
ducted himself to his client as to induce him to believe that the money was 
safely invested, and that interest was being paid upon the mortgage, and so ‘his 
client was put off from taking steps by which the money might possibly have 
been recovered. Here, therefore, was a fraudulent misappropriation of the 
money, concealed by false and fraudulent letters. We could not possibly under 
such circumstances allow such a person to remain on the rolls, and he must be 
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struck off. — Mr. Justice Hawkins concurred, and observed that he wished he 
could tind anything to show that the solicitor could be excused. — Ordered that 
the solicitor, Edward James Ward, of 5 Arundel Street, Strand, be struck off 
the rolls.”’ 


DE MINIMIS. 


The clergy gather pence, halfpence, 
The doctors scruples, grain dispense, 
But lawyers hold it an offense 

With trifies small one’s soul to vex: 
De minimis non curat lex. 


But if there is a hair to split, 
And handsome fees for doing it, 
There’s not a lawyer wants the wit — 
Especially to take the cheques: 
De minimis non curat lex. 


You wish a contract or a will, 
Five reams of foolscap they will fill, 
While you must pay their verbose skill — 
When lawyers little things annex: 
De minimis non curat lex. 


As men beat outa grain of gold 
To cover areas untold, 

Or make it miles of wire unrolled, 

So law treats points — the merest specks: 
De minimis non curat lex. 


If youth the lawyer trade will choose, 

Upon the woolsack he has views — 

A puisne judgeship he’d refuse: 
Ambition big rewards expects: 

De minimis non curat lex. 


And after years of idleness — 
It may be forty, more or less — 

He’s still a junior: who would guess 
The law could so her children vex? 
De minimis non curat lex. 


And if he finds it hard to live, 
However poor, he will contrive 
To fascinate and then to wive 

A millionaire of female sex 
De manimis non curat lex. 
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If vested interests are small, 
No heed is paid to them at all; 

Unless they raise their voice and bawl, 
Like those of beer and XXX: 

De minimis non curat lex. 


Thus everything now goes by size — 

Political majorities, 

The sheep and pigs that take a prize — 
The reason need no man perplex: 
De minimis non curat lex. 


» — Journal of Jurisprudence, 


Tue Ricat To Require a ForetGn STaTE To GIVE SECURITY FOR 
Costs. — In the case of the Republic of Honduras v. Soto, reported in the 
New York Daily Register for October 11th, 1888, the curious question 
came before the Court of Appeals of New York, of the right to require a 
foreign State, suing in a domestic tribunal, to give security for the costs 
of the action. It was held, construing the provisions of section 3268 
of the New York Code of Civil Procedure, that such a right exists. The 
opinion, which was delivered by Ruger, C. J., after defining the status 
of foreign States as legal entities or societies capable of suing in domestic 


tribunals, proceeded to place the conclusion of the court upon the fol- 
lowing reasons : — 


Section 3268 of the Code is stated to be a re-enactment of the previous 
statute, and it cannot, we think, have been intended thereby to defeat the right 
of a resident defendant to require security for costs, as a protection from loss 
through unfounded prosecutions, by foreign States, which had theretofore been 
extended. No reason was seen for any change, and we do not think apy was 
intended to be made. The word ‘person’ was, we think, used in its enlarged 
sense as comprising all legal entities except foreign corporations which were 
authorized to bring actions in this State. In that sense it embraces moral per- 
sons having legal rights, capable of entering into contracts and incurring 
obligations, as well as natural persons. The statute must be construed with 
reference to the objects it had in view, the evils intended to be remedied, and 


the benefits expected to be derived from it; and, as thus construed, we can see- 


no reason why the plaintiff is not included within the description of persons in- 
tended to be subjected to the obligations of the statute,”’ 


But the court also hold that no power exists to require additional 
security for costs of a non-resident plaintiff where such plaintiff has 
made a deposit of money to secure the costs under an order of the 


court; so that the opinion of the court upon the general question is 
perhaps obiter. 
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Praise FRoM THE Bencn. — In Great Britain a word of praise from 
the bench is vastly more beneficial to the person whose work is praised 
than in America. In that country they attach vastly more significance 
to official utterances than we do. Blackstone’s Commentaries became 
far greater authority after he became a justice of the Common Pleas 
than they were before, although his work as a justice was in no sense 
equal to his previous work as a commentator. Many a briefless bar- 
rister, if we are rightly informed, has been helped to his daily bread by 
a word of commendation from the bench concerning some of his early 
efforts. Our esteemed contemporary, the Jrish Law Times, is fairly 
reveling in delight over an observation of Lord Ashbourne, Chancellor 
of Ireland, commending the Irish Law Times reports and stating that 
he had been in the habit of taking that publication from its first appear- 
ance. ‘Those reports seem to be well made and to deserve the commend- 
ation thus bestowed uponthem. We congratulate our learned brother 
and enjoy his satisfaction with him. He devotes a leader to it, and we 
have read his leader with satisfaction. It quotes from our own Judge 
Elliott in regard to the well known value to be derived by the practi- 
tioner from the law journals, and adds: — 


“How often has it been our own privilege to be told by leading practitioners 
that to critical or expository disquisitions in those columns [referring to its 
own columns] they had been indebted, when writing an opinion or preparing an 
argument. Some rubbish, no doubt, it is inevitable there must be —it may be 
hinted that it is not far to seek; but it would admit of much to be said in ex- 
tenuation, were it not that we must remember, with the American wit, that 
‘apology is only egotism wrong side out.’ And after all, was not Rex Gascoigne 
(in ‘Daniel Deronda’) right, when saying, ‘I don’t see that law-rubbish is worse 
than any other sort. It is not so bad as the rubbishy literature that people 
choke their minds with. It doesn’t make one so dull. Our wittiest men have 
often been lawyers. Any orderly way of looking at things as cases and evidence 
seems to me better than a perpetual wash of odds and ends bearing on nothing 
in particular. And then, from a higher point of view, the foundations and the 
growth of law make the most interesting aspects of philosophy and history.’ 
But, as Lord Kenyon puts it, ‘this is the last hair in the tail of procrastination,» 
and we must now draw to an end; and while we can but ‘renew our vows,’ to 
render the Journal worthy of the patronage it enjoys, we are sanguine that it 
will never be found to disappoint the expectations of those who, like the learned 
Lord Chancellor, ‘have been in the habit of taking it since the appearance of the 
very first number up to the present time.’ ” 


Jupces 1s Gowns. — The Supreme Court of Pennsylvania has now 
followed the fashion of the New York Court of Appeals, in that its 
judges have put on gowns. There are now but three gowned courts in 
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the United States: the Supreme Court of the United States at Wash. 
ington, the New York Court of Appeals, and the Supreme Court of 
Pennsylvania. The Albany Law Journal observes concerning this lagt 
innovation :— 


“Tf this sort of thing keeps on we shall expect to see representatives in 
Congress refraining from smoking on the floor during sessions, and from squirt 
ing tobacco juice down the register or on the carpets. There is danger that 
we are growing too ‘ particular ’ for a free people.’’ 


In a different strain from the foregoing, William M. Hall, Esq., of 
Bedford, Pa., in an extended article in a local secular paper, states the 
eround of his opposition to the donning of the judicial robe, thus:— 


‘‘ On the first Monday of this month the Judges of the Supreme Court of 
Pennsylvania appeared upon the bench in judicial robes of heavy silk. The only 
other courts in the United States in which the judges wear gowns are the Su- 
preme Court of the United States at Washington City and the Court of Appeals 
of the State of New York. 

‘¢ For many years past no judges in Pennsylvania have worn gowns. What is 
the meaning of the change? Is ita step forward or a step backward? Is ita 
matter of importance, or is it a mere matter of taste in costume in the individ- 
ual judges and of indifference to the public? Does the gown add to the dignity 
and impressiveness of the judge? Is it a useful adjunct in the administration 
of distributive justice? And if it adds tothe dignity and importance of the 
judges of the higher court, would it not be serviceable to the Court of Common 
Pleas as well, and ought it not to be generally introduced into all the courts? 
These are questions which seem to be naturally suggested by this innovation. 

‘¢More than thirty years ago I was in St. Louis visiting a friend residing 
there, and as we were walking one day he asked me to step into the court house 
with him while he made proof of an account against a decedent’s estate before 
the public administrator. They have there a different system of settling a dead 
man’s estate from ours in Pennsylvania. The public administrator opens an 
account with each estate as soon as he grants letters testamentary or of admin- 
istration, and all creditors call there and present and swear to their accounts, 
In an ordinary-looking room, behind a small structure that was a sort of judi- 
cial bench, sat a man in nowise remarkable in costume or countenance, before 
whom my friend advanced and presented his paper. No other person was in 
the room. My friend had removed his hat at the door as he entered. I re- 
mained near the door, slightly within the room, with my hat on, when I heard 
uttered, in a deep, slow voice of thundering tone, these words: ‘Take off your 
hat, sir, in the presence of the court.’ With a glance at the frowning counte- 
nance of His Honor, I uncovered with startling alacrity. The judge, named 
Furgeson, originally a mechanic or small merchant, had been appointed or 
elected to the bench of the Orphans’ Court, and made a most excellent oflicer, 
commanding the respect and confidence of the community by reason of his in- 
tegrity, faithfulness, and industrious and intelligent discharge of the duties of 
his position, but with the manifest weakness of being profoundly impressed 
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with his own personal importance and dignity as an incumbent of the magis- 
terial office, and with the determination to let no man with whom he came in 
contact overlook it, or fail to recognize the fact that he was in the august pres- 
ence of a judge. Robes of office and ‘a train attendant’ would have suited 
this man wonderfully well. 

“A few weeks afterwards, in traveling up the valley of the Missouri, I arrived 
at Fayette, the county seat of Howard county. It was court week, and the 
place was full of people deeply interested in a trial that was in progress in the 
court-house, in which a farmer was arraigned for murder in the first degree. It 
was charged that with deliberate premeditation he shot and killed his neighbor, 
with whom he had not been on good terms. From a place of concealment be- 
hind a tree in an adjoining forest, with no opportunity for resistance or escape, 
while he was pursuing his peaceful avocation as a plowman, unsuspicious of 
harm, in his own field, in sight of his home, where his wife was attending to 
her household duties and his little children were at play, he had been killed by 
a bullet that penetrated his brain and summoned him into eternity without a 
moment’s warning. 

“The whole community was intent on this trial. Nothing else was talked 
of. The court-house was thronged at every session of the court. Upon an or- 
dinary chair, upon a slightly-raised plain and small structure which answered 
for a bench, with no associate judges, without a gown or other insignia of office, 
sat the judge, presiding with placid seriousness of countenance and quiet dig- 
nity of demeanor over a trial in which John S. Rollins, afterward a member of 
Congress, and John B. Henderson, afterward a United States Senator from 
Missouri, were the attorneys for the defendant, and a young man whose name I 
cannot exactly recall, afterward a State Senator, prosecuted the plea for the 
commonwealth. 

“The case was one of circumstantial evidence alone. No mortal eye had 
witnessed the shooting. A motive was clearly proven — deadly animosity and 
a previous threat — some tracks leading toward the tree from behind which 
the gun had been evidently discharged, and the flattened bullet from the dead 
man’s brain, which corresponded in weight with the bullets found in the de- 
fendant’s bullet-pouch, with just such slight amount of diminution as would 
probably be caused by the abrasion in the rifle-barrel and by crashing through 
the skull of the deceased. 

‘A small pair of delicately-adjusted scales, such as are used by druggists in 
weighing medicines, was produced, and the commonwealth asked that the jury 
might be permitted to take out the defendant’s rifle and the bullets found in 
his bullet-pouch, and the flattened bullet, and the scales into the jury room, and 
there make the comparison and weigh for themselves. To this the defendant’s 
counsel objected on the ground that the weighing had been done in their pres- 
ence in open court by an expert, who had testified as to the result thereof, and 
that it was not :competent to allowthe request. This was fully discussed pro 
and con, and the authorities cited and the request refused by the court. Divers 
other points of evidence and law were raised and discussed. 

“There was no want of dignity or decorum. Rough men made way for the 
judge with the profoundest manifestations of respect as he passed in and out at 
the different sessions of the court, and the utmost quiet prevailed while the 
Witnesses gave in their testimony, and the judge answered the points or pray- 
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ers for instructions, and the lawyers addressed thejury. There was no need 
fora gown. In fact, it would have been ludicrously out of place. There was 
no necessity for announcing in a voice of thunder, ‘Take off your hat in the 
presence of the court.’ Tie solemuity of the occasion, the shocking death, the 
imperiled life of the accused, the earnestness and ability of the advocates, and 
the gravity and manifest intellectual calmness and dignity of the judge made a 
gown mere useless toggery, which would have belittled the judge and the occa. 
sion. Each earnest and intent-eyed listener was a conservator of order, 

“In olden times, at Chambersburg, when Hamilton was judge, the sheriff 
with a drawn sword, followed by the tipstaves with long poles, escorted the en- 
robed judge from the hotel to the court-house, to and fro. Tradition has it that 
the same custom prevailed in other parts of the State. At Harrisburg, as] 
learn from Hamilton Alricks, Esq., who was born in 1806 and admitted to the 
bar in 1828, the judges wore no gowns within his recollection, which extends 
back to 1816, but before that time, probably down to the year 1810, as he learned 
from his predecessors at the bar, both the president judge and the judge of the 
Supreme Court sitting at nisi prius enrobed themselves at the hotel where they 
lived, which was situated on the bank of the river, near the bridge, and marched 
in a procession, composed of the sheriff, the tipstaves and the lawyers, from the 
hotel to the court-house, and so back and forth at each session of the court. At 
Bedford and Huntingdon the judge was escorted by the tipstaves with the 
poles, but was not adorned with the robe, so faras I can learn, and dispensed 
with the sheriff and the drawn sword. Somehow the robes and even the parade 
with tipstaves did not comport with republican institutions, and they long since 
fellinto disuse. What possible chance would a judge have in such a procession 
if some irreverent street urchin, as it threaded its way through the crowd, 
would suggest that he had dropped his bustle? 

‘A real judge, who has dignity of character and conduct, whose knowledge of 
the law and manifest integrity of intention are known and read of all men, 
needs no robe. He has authority behind him—the majesty of the common- 
wealth which he represents. He has the reverence of law which an intelligent 
people entertain. Vestments may be necessary to impress ignorance. They 
areof no use in a contact with intelligence. They do not dignify want of legal 
learning or give strength to weakness or integrity to a political schemer. 

‘In a profound respect for law and the administration of justice, the 
American people are excelled by no nationality, ancient or modern. The basis 
of it is not form or ceremony, not robes or wigs. It is an intelligent knowledge 
of the constitution of the government, and an appreciation of the necessity of 
respect for the administrators of distributive justice in order to the well-being 
of the community,which every good citizen has at heart. 

‘*Do robes add to the force or strength of the pulpit orator ? You cannot 
transmute dullness into discernment, ignorance into knowledge, attenuated 
drivel into logic, or a nerveless grasp into administrative talent, by encasing 
the man with a silk gown. 

‘‘Next after Almighty God the American people reverence Law. It com- 
mands their respect, not through fear nor through forms or ceremonies, not on 
the basis of omme ignotum pro nobile, but because of an intelligent under- 
standing of the principles of government, and the recognized necessity for a 
profound respect for constituted authority. They themselves help to make the 
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jaw, and are a part of the sovereign power of which the judge is the repre- 
sentative. It is public opinion, not outward show, that gives majesty to the 
judge. It is the office, not the man, that is reverenced. The incumbent is re- 
spected because he fills the office worthily. No mere external sign is needed 
to inspire respect. An earnest, honest, and proper discharge of the duties of 
the position insures it. You belittle real greatness when you dress it in tog- 
gery, and you fail to elevate incompetency by clothing it in a gown. 

“Jn the early days of Dickinson College, when it was a Presbyterian institu- 
tion, Dr. Nesbit, a Scotch divine, was imported to act as president. He was a 
pompous man of great personal dignity, and wore a long camlet cloak lined with 
showy scarlet and fastened at the neck with a silver clasp. One morning, ashe 
took his constitutional waik in the suburbs of Carlisle, clad in his distinguished- 
jooking garment, which fluttered somewhat in the breeze and displayed in part 
its brilliant lining, he passed a wagoner who strode along beside his team, with 
his blacksnake whip under his arm, ‘ whistling as he went for want of thought.’ 
‘Good morning, sir,’ said the Doctor, with head erect and with a condescend- 
ing nod, and a strong emphasis upon the sir. Eying him askance, with aformal 
bow, the wagoner replied: ‘ Good morning, Madam.’ 

“Every where through Europe are forms and ceremonies and official costumes 
and insignia — the effete remains of feudal times — more or less difficult to get 
rid of, doubtless, in an old and artificially-constituted society. Nothing can be 
more unbecoming and uncomfortable-iooking than a horse-liair wig such as are 
worn by the English barristers. To see a manin the midst of an argument lift 
the unsightly thing from his overheated head witb one hand, while he runs the 
other through his natural hair to give his pate air and relief, is amusing to an 
American eye. It strikes one as absurdly ludicrous. 

“Some years ago I heard Dean Stanley preach in Westminster Abbey. A 
verger clad in a long blue garment, carrying a small rod ornamented with silver, 
followed by another man similarly dressed, bearing two small books — presum- 
ably a Bible and prayer book — behind whom walked the Dean ina velvet skull- 
cap, With some clerical vestments on, made to my vision a procession neither 
awe-inspiring nor conducive to a devout frame of mind. With solemn visages 
they entered, I hardly saw from where, and moved forward toward a little box 
of apulpit. The rod-bearer ascended the pulpit steps, unbolted and opened 
the little door, and descended. The Dean then ascended and seated himself. 
The book-bearer then placed the books upon the desk before the Dean, and 
closed and fastened the door. 

“ Something may be said, doubtless, in favor of uniforms to designate officials. 
When the Pennsylvania Railroad Company put uniforms on its conductors and 
brakemen, many persons thought it was a piece of snobbery. And yet it has 
proved to be useful and a public convenience. But what can be said in favor of 
gowns for supreme judges? They need no uniforms to designate them. The 
persons who see them are the lawyers who know them. They are not there to 
be looked at. It is true a gown makes a small man look bigger. It might be 
serviceable to give the appearance of size to a diminutive judge; but if he has 
a big head and a big mind, and is big in good sense and legal knowledge, what 
odds about the size of his body? 

“What effect has the wearing of the gown upon the judge himself? Does it 
tend to puff him up and make him think more highly of himself than he ought to 
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think? It won’t add to his real knowledge of the law. Will it tend to make 
him think he knows more than he really does? Will it minister to a desire for 
ostentation? Will gowns add to the comfort of the judges? Is it because of 
the loose and easy fit of the garment that it has been adopted? If this is the 
ground, no one can object to it. But if it is with a desire to give dignity to the 
bench and impress the public by ostentatious display, it is a mistake anda step 
backward. It does not harmonize well with republican institutions and wil] 
fail of its object. The true dignity of the bench springs from the reverence of 
the people for law, and the intelligent appreciation of the character of the judges, 
To seek to impress them through their eyes is lowering the standard and is a 
retrogression toward the effete past.’? 


Masoriry Verpicts. —Commenting on the article of Judge Caldwell, 


on the jury system, in a former number of this publication, the 
Albany Law Journal says: — 


‘He favors a majority verdict, according to the rule which prevails in all our 
other institutions, including the Federal Supreme Court, the electoral college, and 
the electoralcommission. This point he elaborates and fortifies more at length 
and with greater effect than we have ever seen it treatedelsewhere. But we must 
disagree with him in his proposal to apply it to criminal, or at least capital cases 
or cases of imprisonment for life. God forbid that a man should ever be 
hanged on a verdict of seven to five, or on the opinion of seven-twelfths of the 


whole community. If his guilt is not sufficiently apparent to convince twelve 
he ought to go free.”’ 


Tue Rerorm or ‘‘ Sus. per Coti.’’ — Exactly how to sentence a 
. criminal to death under the new law is at present puzzling the criminal 
court judges. The following form possesses the value of being terse, 
scientific, and to the point: ‘‘I therefore sentence you to be taken to 
Sing Sing prison, there to remain confined until —— the — day of —— 
188-, between the hours of — and — a. M., where you will be taken to 
a cell specially designed for that purpose, be forcibly seated in a prop- 
erly insulated chair, with one semaphore placed upon the junction of 
your frontal and parietal suturas, and the other just over your medulla 
oblongata, and then and there made conductor for an alternating cur- 


rent of 1,800 volts intensity from a dynamo constructed for that specific 


purpose, said current to pass through the ganglia and vasomotor cen- 
ters of your cerebral tissue until you are dead, dead, dead; and may 
the Lord have mercy on what is left of you! ’’ — New York World. 


Discretion IN SeLectinG A Recerver.— A great deal of delicacy is 
often required in selecting a receiver, to the end that the person selected 
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shall be one who is not in any sense, directly or indirectly, mixed up 
with any of the contending interests involved in the litigation. Some 
years ago Judge Dillon, in the United States Circuit Court for the Dis- 
trict of Iowa, had occasion to appoint a receiver of a railroad in that 
State ; and he ignored the candidates that had been put forward by the 
several factions which were contending against each other in the litiga- 
tion, and selected a prominent citizen who resided on the line of the 
railway and who was not in any way mixed up with the contending 
interests. For this act he received a torrent of the most virulent, in- 
considerate and scurrilous abuse which it has been the misfortune of any 
American judge to suffer within recent memory. In dissolving one of 
the corporations composing the so-called Sugar Trust, Judge Barrett, 
of the Supreme Court of New York, has had the same delicate duty to 
perform, and has proceeded upon precisely the same principle in making 
his selection. In a short opinion he was careful to state the reasons 
which influenced him. These were as follows: — 


“As to the personnel of the receiver, I have been somewhat embarrassed by 
the nomination of different persons. The defendants have now acquiesced in 
the Attorney-General’s nomination, and I should have been glad to accede to 
their united wishes but for the consideration that the gentleman named is the 
law partner of an honorable Senator, who last year was one of a committee ap- 
pointed to investigate the subject under consideration in this suit, and possibly 
such an appointment might be misunderstood. It might also be embarrassing 
to the gentleman himself and to his partner, in view of the fact that this suit, 
with its resulting receivership, followed (as I understand) legislative labors 
and recommendations. It also occurred to me that possibly the defendants may 
not have been advised of the considerations to which I have referred. At all 
events, in a matter of such grave importance and delicacy, it has seemed to me 
to be more discreet to appoint some gentleman wholly disconnected with even 
the general subject. Accordingly I have, after full reflection, selected Mr. 
Henry Winthrop Gray.”’ 


Master Servant: Derectrve Macutnery: KNOWLEDGE OF 
Servant Does Nort Raise Conctustve INrerence or Contriputory Nec- 
LIGENCE. — The recent decision of the Supreme Court of the United States 
in Kane v. Northern Central Ry. Co.,' furnishes a good illustration of 
the rule that, although a servant may know that a machine or appliance 
furnished by the master and about which the servant is required to 
work is dangerously defective and the servant is injured in consequence 
of such defect, the fact of such knowledge will not, as matter of law, 
raise an imputation of contributory negligence such as will prevent the 


1 9 Sup. Ct. Rep. 16. 
VOL. XXIII. 19 
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servant from recovering damages of the master, but will simply afford 
evidence of contributory negligence, to be considered by the jury. In 
the case in question the servant injured was a brakeman upon a rail- 
way freight train, and the defect of which he had knowledge and which 
the conductor had promised to have remedied consisted in the fact that 
one of the cars had one of its ‘‘ steps’’ off. The brakeman, under cir- 
cumstances which need not be detailed, but which tended to excuse 
inattention to the defect, attempted to let himself down from the top 
of the car, and, forgetting that this step was missing, and before real- 
izing the danger of his position, fell upon the railway track, was run 
over by the wheels, and lost both his legs. The Federal Circuit Court 
directed a verdict for the defendant, and this direction was held error 
by the Supreme Court of the United States. In giving the opinion of 
the latter court, Mr. Justice Harlan said: — 


“The Circuit Court proceeded upon the ground that contributory negligence 
upon the part of the plaintiff was so conclusively established, that it would 
have been compelled, in the exercise of a sound judicial discretion, to set aside 
any verdict returned in his favor. If the evidence, giving the plaintiff the bene- 
fit of every inference to be fairly drawn from it, sustained this view, then the 
direction to find for the defendant was proper.! But we are of opinion that the 
question of contributory negligence should have been submitted to the jury. It 
cannot be said that the plaintiff was guilty of contributory negligence in stay- 
ing upon the train, in the capacity of brakeman, after observing that a step was 
missing from one of the cars over which he might pass while discharging his 
duties. An employe upon a railroad train, likely to meet other trains, owes it 
to the public, as well as to his employer, not to abandon his post unnecessarily. 
Besides, the danger arising from the defective car was not so imminent as to 
subject him to the charge of recklessness in remaining at his post under the 
conductor’s assurance that the car should be removed from the train when it 
reached the coal yardor junction, if, upon examining his manifests, he found 
that it did not contain perishable freight.2 But it is said that the efficient, 
proximate cause of the injury to the plaintiff was his use of the defective appli- 
ances at the end of @he car from which he fell, when he knew, and, at the mo- 
ment of letting himself down from that car, should not have forgotten, as he 
said he did, that one of its steps was missing. It is undoubtedly the law that 
an employé is guilty of contributory negligence, which will defeat his right to 
recover for injuries sustained in the course of his employment, where such in- 
juries substantially resulted from dangers so obvious and threatening that a 
reasonably prudent man, under similar circumstances, would have avoided them 
if in his power todo so. He will be deemed, in such case, to have assumed the 


1 Phoenix Insurance Company v. ville & Nashville R. R., 122 U.S. 391, 
Doster, 106 U. S. 30, 32; Randall». 411. 
Baltimore & Ohio R. R. Co., 109 U.S. 2 Hough v. Railroad Co., 100 U. 8S. 
478, 482; Anderson County v. Beal, 224; District of Columbia v. McElli- 
113 U. 8.227, 241; Goodlet v. Louis- gott, 117 U. S. 621, 631. 
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risks involved in such heedless exposure of himself to danger.! But in deter- 
mining whether an employé has recklessly exposed himself to peril, or failed to 
exercise the care for his personal safety that might reasonably be expected, regard 
must always be had to the exigencies of his position, indeed, to all the circum- 
stances of the particular occasion. In the case before us, the jury may, not un- 
reasonably, have inferred from the evidence, that while the plaintiff was passing 
along the tops of the cars, for the purpose of reaching his post, he was so blinded 
or confused by the darkness, snow, and rain, or so effected by the severe cold, that 
he failed to observe, in time to protect himself, that the car from which he at- 
tempted to let himself down was the identical one which, during the previous 
part of the night, he had discovered to be without its full complement of steps. 
While a proper regard for his own personal safety, and his duty to his employer, 
required that he should bear in mind, while passing over the cars to his station, 
that one of them was defective in its appointments, it was also his duty to reach 
his post at the earliest practicable moment; for not only might the safety of 
the moving train have depended upon the brakemen being at their posts, but 
the engineer was entitled to know, as the train moved off, by signals from the 
brakemen, if necessary, that none of the cars constituting the train had be- 
come detached. If it be suggested that the plaintiff ought not to have left his 
post and gone to the caboose when the train stopped at Coldfelters, the answer, 
furnished by the proof, is, that he was justified in so doing, by usage and by 
the extraordinary severity of the weather. And if his going back from the ca- 
boose was characterized by such haste as interfered with a critical examination 
of the cars as he passed over them, that may, in some measure at least, have 
been due to the fact that the first notice he had of the necessity of immediately 
returning to his post was that the train was moving off. 

“Without further discussion of the evidence, and without intimating what 
ought to be the verdict upon the issue of contributory negligence, we are of 
opinion that the court erred in not submitting to the jury to determine whether 
the plaintiff in forgetting, or not recalling, at the precise moment, the fact 
that the car from which he attempted to let himself down was the one 
from which a step was missing, was in the exercise of the degree of care and 
caution which was incumbent upon a man of ordinary prudence in the same 
calling, and under the circumstances in which he was placed. If he was, then 
he was not guilty of contributory negligence that would defeat his right of re- 
covery. Judgment is reversedand the case remanded, with directions to grant a 
new trial.”’ 


This is one of many cases which illustrate the just and enlightened 
spirit in which that court has dealt with questions of this kind. The 
decisions of that court in respect to such questions have not, on the one 
hand, been characterized by the demagogic spirit which is traceable in 
the decisions of some of the State courts on such questions ; nor, on the 
other hand, are the judges of that tribunal in any sense afraid of or 


1 Hough v. The Railroad Co., Dis- above cited; Northern Pacific R. R. 
trict of Columbia v. McElligott and Co. v. Herbert, 116 U. S. 642. 
Goolet v. Louisville & Nashville R. R., 
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dependent upon the railway corporations. They hold their offices dur. 
ing good behavior ; they do not need the aid of the railway corporations 
to secure a renomination or a re-election; and they are able to hold the 
scales of justice evenly between individual members of the public on 
the one hand, and the most powerful aggregations of corporate wealth 
on the other. It is a fact often remarked that a poor man suing a pow- 
erful railway corporation for a personal injury is more apt to get full 
justice, if his claim is meritorious, in the Federal, than in some of the 
State courts. 


Cost oF THE PaRNeLL-Trves Litication. — Mr. Parnell, in an au- 
thorized interview, places the cost of the trial with the Times, to which 
reference was recently made, at not less than £50,000 for his side, and 
£150,000 for the Times, amounting.in all to about a million dollars. 
The greater part of this vast sum was expended in searches for evidence. 


Tue Casrnet. — The legal profession does not show up so well in 
the cabinet of President Harrison as in that of President Cleveland. Of 
the eight cabinet officers of President Harrison four are lawyers and 
four are laymen. Mr. Blaine, the Secretary of State — the Premier, 
as they would say in England or in Canada—is not a lawyer. Mr. 
Proctor, the Secretary of War, is not a lawyer, but is a successful 
and wealthy business man. Mr. Wanamaker, the Postmaster-Gen- 
eral, is one of the most remarkable business men of our time. He 
is the proprietor of a retail establishment in Philadelphia where almost 
every movable article can be purchased or manufactured for an in- 
tending purchaser. His establishment is unique, and the fact that 
he has had the ability to create and manage it successfully is a great 
tribute to his executive ability. In that great mart, we have been told, 
everything can be purchased, from a needle to a house. Your watch 
can be repaired, a hat made for you, a mantel set or a carpet laid in your 
residence ; and, unless report does him injustice, there was a time when 
Mr. Wanamaker even acted as an undertaker in matrimony — procuring 
a husband for a spinster ‘‘ still withering on her virgin thorn,” or a 
wife for a lonely bachelor. In addition to this he is a great Sunday- 
school man, just how great, we are not able to say; but we believe he 
is a bright and shining light in the annual Sunday-school gatherings at 
Chatauqua. He began with nothing and created his great wealth by 
his own inherent ability. He is distinguished for his charities and for 
his liberal and honorable treatment of his deserving employés. Every 
year, we are told, he sends a party of them on a trip to Europe, select 
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ing those that have served a certain term and that have deserved such 
acompliment. His appointment to a position in the cabinet will be a 
bigger advertisement for his ‘‘store’’ and its various branches than 
was his purchase of Munkacsy’s great painting. There is no doubt 
that he thoroughly understands the parcel branch of the postal machin- 
ery. If he can take his mind away from his extensive private inter- 
ests and put it upon the practical details of the post-office department, 
he will prove the most valuable incumbent that has ever administered 
that office. 

Governor Rusk, of Wisconsin, who takes charge of the newly created 
department of agriculture, is also, we believe, alayman. He has been 
governor of Wisconsin three times; and when it is necessary to make 
a proclamation against anarchists, he is capable of writing forcible if 
not grammatical English. 

The four lawyers in the cabinet are Mr. Windom, the Secretary of 
the Treasury, who began as a lawyer, but went into politics and after- 
wards into business, and who is said to be a man of great wealth. We 
believe that he has no particular rank in the legal profession. He held 
the office of Secretary of the Treasury under President Arthur. 

Mr. W. H. H. Miller, the Attorney-General, has been the law part- 
ner of Mr. Harrison at Indianapolis since 1874. This fact of itself 
indicates that he is a good lawyer and presumptively qualified for the 
office of Attorney-General ; but from persons at a distance the appoint- 
ment will not escape criticism, because it has somewhat the appearance 
of using a great office to reward or benefit a near personal friend. 

Gen. B. F. Tracey, the Secretary of the Navy, is a New York lawyer. 
He has held the office of the United States District Attorney and is 
said to be one of the ablest lawyers in that State. His legal knowledge 
will not specially help him in discharging the duties of Secretary of the 
Navy; though, as he hails from a seaboard city, he will not incur the 
imputation which was cast upon an incumbent of this office who hailed 
from atown on the Wabash river, of not knowing a seventy-four gun 
ship from a hog-trough. 

The office of Secretary of the Interior concerns itself with public 
land grants and also has a superintending jurisdiction, so to speak, 
over the pension bureau. Its incumbent ought to be a good lawyer; 
and Gen. Harrison has selected a good lawyer for the position, in Gen. 
John W. Noble, of Missouri. In the appointment of Gen. Noble, the 
President has also shown the pardonable disposition of leaning on one 
of his old friends. He and Gen. Noble were classmates in a western 
college. Of all the members of the cabinet the appointment of Noble 
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has been received with the most favorable commendations at the hands 
of the press throughout the country. In the late civil war he was a 
fine soldier on the side of the Union, beginning as a lieutenant in the 
Third Iowa cavalry and rising to the rank of Colonel of the regiment, 
and securing the brevet of brigadier-general for gallant and meritori- 
ous conduct. After the war he began the practice of the law in §t. 
Louis, and held for three years the office of United States District 
Attorney, from which office he voluntarily retired to engage in a more 
lucrative miscellaneous practice. On the occasion of his retiring he is 
said to have received the thanks of President Grant in the presence of 
his cabinet. He is a very strong lawyer and a man of the most fixed 
and thorough honesty. In fact, he is one of the few men that can 
fairly be described as a man without fear and without reproach. No 
man who has been called to a distinguished public position from an 
exclusively private station, within any recent period has been hailed 
with such general acclamation, except Chief Justice Fuller. These 
expressions of commendation must be grateful to Gen. Noble, because 
they come from newspapers of both parties in all sections of the 
country, and come for the most part from sources which delight in 
imputing blame and in writing down and minimizing public men and 
candidates for public office, rather than in commending their good 
qualities. Of course he has listened to much praise of a different sort, 
flattery which comes from office seekers; and it is to be said of him 
that there is probably no man whose quick insight into human nature 
better enables him to discount such flattery. While generally courte- 
ous and urbane, yet when he is exceedingly busy and fretted with his 
work, he is at times brusque to men who intrude upon his time and to 
whom he conceives that he owes no duty; and, unless we mistake not, 
the swarm of office seeking vermin that will thrust themselves upon 
him will get scant courtesy. He is aman that is going to do in the 
most straightforward manner what he thinks is right; and under his 
management the Department of the Interior will be as free from the 
official jobbery which has characterized it under some administrations, 
as a vigilant and honest supervision can make it. 


Tue Green Bac.—A new candidate for the favor of the legal pro- 
fession has been started under this name. It will cover legal history, 
antiquities, biography, news, gossip and facetiz, together with corre- 
spondence and book notices. The first number contained an excellent 
portrait of Chief Justice Fuller, in his robes of office. Each subse- 
quent number will contain the portrait of some distinguished judge or 
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lawyer. There will also be illustrated articies,— among them a series 
of papers upon the leading American law schools. It is published by 
Charles C. Soule, Esq., Freeman Chapel, Boston, at $3.00 per year. 
Mr. Horace W. Fuller is the editor. He starts out well in his efforts to 
keep the promise of the title page, which is that of giving ‘‘ a useless 
put entertaining ’’ publication for lawyers. If our readers should dis- 
cover that we ourselves are growing more ‘‘ useless’’ and ‘“ entertain- 
ing,’ more funny and miscellaneous, they may attribute it to the fact 
of our being spurred up by this new business rival. 


A New Kino or StoppaGe 1x Transttu.—Under the title ‘‘ Stoppage 
in Transitu,’’ in volume 7 of Chitty’s Equity Index, 4th edition, the 
passage is: ‘*Stoppage no payment at law or in equity, unless under 
special circumstances and in case of mutual demands, where the bal- 
ance only is the debt.’’ This is literally copied from the syllabus 
of the case cited, Jeffs v. Wood. The case related to legacies and 
the set-offs of debts against each other in equity, and had no refer- 
ence whatever to stoppage in transitu. It may be added that, so 
far as we have had occasion to examine this last work, we find the 
paragraphs literally copied from the repdrter’s head-notes of the cases 
which purport to be digested. The United States Digest had the 
merit of re-stating the head-notes in many cases and improving them. 


Tue TRIBULATIONS OF A Law Writer. — A learned gentleman who 
has appeared as a frequent contributor to our columns writes to us as 
follows: ‘* I must apologize to you for not having kept my promise to 
send a copy of my edition of * * * for review; but under the 
circumstances it is impossible for me to keep my engagement, because 
the publisher not only failed to send out the volumes agreed upon for 
review, but omitted to send me the editorial copies contracted for, and 
also neglected so small a matter as the payment of $452.85, which is 
still due me for editorial work upon those volumes. The series are 
sold only in sets for the whole year, and for that reason I have been 
. unable to purchase a single set of this work for you, or I should have 
done so and sent it on. My publisher has been sold out at sheriff’s 
sale for $735, and left his creditors in the lurch. Seems to be aregular 
swindle.’’ 

What our correspondent writes does not prove that his enterprise was 


12P. Wms. 128. 
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a swindle, but it does indicate that his assets were rather small for g9 
great an undertaking. Our friend was fortunate to lose so little. We 


know of confiding authors that could tell tales of greater losses incurred 
in a similar way. 


Tue Removat or TERRITORIAL JupGEs. — We have several times had 
occasion to draw the attention of our readers to the fact that the as- 
sumption of the power on the part of the President of the United States 
to remove from office judges of the territorial courts is without any 
foundation in law. We have pointed out that those judges, unlike the 
ministerial officers of the territories, hold their offices under the acts of 
Congress organizing the territories for the fixed term of four years, and 
that the President had no more power to remove them before the expira- 
tion of their terms of office than he has to remove a justice of the 
Supreme Court of the United States. Nevertheless this power of re- 
moval has been exercised, by a steady usurpation, by every President 
who has held the office since James K. Polk; and it has been exercised 
by the reform, no less than by the machine administrations. One of 
the most flagrant instances of this species of usurpation took place two 
years ago in the removal of Chief Justice Vincent, of the territory of 
New Mexico, because he exercised his discretion as a judge in appoint- 
ing a man to the office of jury commissioner who was obnoxious to the 
President and the Attorney-General. After the lapse of nearly two 
years President Cleveland changed his mind upon the question. But 
he did not change it far enough. He was too stupid to see, or too ob- 
stinate to acknowledge, that he had no power to remove a territorial 
judge at all; but he was manly enough to acknowledge that he had ex- 
ercised the power in this particular instance without just cause. 
Accordingly, seeing another vacancy in the office of a territorial judge- 
ship in another territory, he determined to fill it by the appointment of 
the judge whom he had two years before removed. He tendered the 
office to him in the following letter :— 


‘* EXECUTIVE MANSION, WASHINGTON, D. C., January 8, 1889. 
‘*Hon. Wa. A. VINCENT: DEAR SiR—I have always said to your friends, as 
well as to you, that your removal from the office of Judge for the Territory of 
New Mexico did not in the least imply any charge or conviction of dishonesty, 
incapacity or judicial misconduct. In the condition of affairs at the time, I 
deemed it my duty to promptly pursue the course so unfortunate for you, and 
which was adopted by me upon the mere showing of the fact alleged without 
inquiry as to your motives and purposes. My action was unfairly harsh, but 
I thought it was justified. 
“Often since that time, as all the facts attending the incident have become 
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known to me, and as I reflected upon your otherwise unexceptional judicial 
career, So far as it has come to my knowledge, I have been impressed by the 
representations of your friends that your removal had subjected you to a sus- 
picion which was unjust and unwarranted. 

“So far as I am concerned, notwithstanding all that has passed, I am at this 
time willing to express my confidence in your ability and uprightness. There 
is now a vacancy in the Chief Justiceship of Montana. So far as regards as 
your fitness, I should be entirely willing to see you in that place. I write to ask 
you, therefore, whether in case I should think it well to do so, I am at liberty to 
submit your name to the Senate for that office. I make this proposition with a 
reservation not in the least connected with your persona! qualifications, and I 
shall be glad to know your views upon the subject as soon as possible.”’ 


Very truly, 
GROVER CLEVELAND.” 


Judge Vincent accepted this letter ‘‘as a complete vindication’’ of 
his course while Chief Justice of the Supreme Court of New Mexico. 
He re-asserted that he had acted properly in appointing the jury com- 
missioner in question, and ended by declining the newly proffered judg- 
ship for private reasons. It is a shame that the occasion for such a 
correspondence should have arisen. It is a shame that, without the 
least shadow of warrant in law, Presidents of the United States assume 
a power which no government in England has dared to assume for more 
than 200 years. It is a shame that the Senate upholds the exercise of 
such a power. It is a shame that public opinion is so ignorant as to 
overlook such offenses against the fundamental principles of free gov- 
ernment. It is in the highest degree important that judges everywhere 
should hold their offices by a fixed and certain tenure. But under the 
present system the territorial judges are the mere puppets of the Federal 
executive, and in many cases their courts are notoriously the center of 
corrupt intrigues and cabals. Ifa territorial judge misbehaves, there 
isa court of impeachment for his trial; and if that court has not time 
to try him, legislation should provide another court of impeachment in 
the territory itself. 


One or THE Beauties OF THE Tartrr.—A learned subscriber at St. 
Johns, N. F., writes: ‘‘I find that, owing to the operation of the 
United States tariff laws, I have to send the volumes of your Review, 
as well as other American publications, to London to be bound, because 
if I were to send them to any part of the United States for that purpose 
I would have to pay an import duty, even though the American consul 
here certifies that the parcel containing them consists only of American 
publications going to be bound and to be returned here as soon as 
bound. This makes it cheaper to send American publications to 
London to be bound than to New York or Boston.”’ 
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SOURCES OF DIVERGENCE IN JURISPRUDENCE. 
To the Editors of the American Law Review: 


A great deal of the growing uncertainty and confusion in judicial decisions 
arises, as it seems to me, from increased resort to the reports of States whose 
courts and legislators have moved under divergent influences and traditions, 
The English common law, Massachusetts, New York and Vermont reports, with 
the reports of his own State, furnish, on ordinary occasions, an answer to the 
questions which come to a lawyer in Michigan. Why should he neglecta 
decision of Chief Justice Shaw for a decision of the Supreme Court of Louis. - 
jana? Why should he pass by Kent and Savage to find their opinions feebly 
reflected in the gaudy rhetoric of a justice of the Supreme Court of Illinois? 


Very truly yours, 
* 
MENOMINEE, MICH. 


[Remarks.—What you suggest about Louisiana is pointed; for the jurispru- 
dence of that State is based on the civil law. But if you had studied the opin- 
ions of the Supreme Court of Illinois more, you would probably have acquired 
a better opinion of them. They will compare favorably with those of some of 
the States which you name. Nor have the Illinois judges fallen into the conceit 


of supposing that they know so much that they cannot get aid from other 
tribunals.—Ep. Am. L. REv.] 


LEADING CASES? 
To the Editor of the American Law Review: 


Noticing in your November-December number, on page 934, a paragraph di- 
rected “‘ To the Reader,”’ stating that suggestions were in order, etc., I venture 
to ask if, in your judgment, one or two leading cases would not be of more im- 
portance than the ‘‘ Digestof Recent Cases?’ I am stuck onthe Review and 
think it is the best law journal issued; but I do thik that the digest might be 


dispensed with and something of more importance to the profession adopted 
in its stead. Yours, etc., 


P. E. C. Lary, 
DENISON, La. 


[RemarkKs.— We would like to take a vote of our readers upon this, or any 
other question relating to the management of this publication. We are averse 
to the idea of publishing leading cases. There are too many of them, and there 
are too many concerns which are now publishing them. When the ‘ Digest” 
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was originally started, it had a more important function than it now has. It 
then undertook to give and did give all the cases published in allthe law pe- 
riodicals in this country; but since the introduction of the various ‘‘ Report- 
ers” it has been impossible to publish more than a limited selection of them.— 
Ep. AM. Law Rev.j 


TOO LONG BETWEEN MEALS. 


To the Editor of the American Law Review: 


As you call forsuggestionsfrom your readers in regard to making improve- 
ments in the REVIEW, permit me to suggest that you issue it monthly, as it is 
along time now between meals. With best wishes for the future of the RE- 
view, I remain very respectfully, 


A. C, BUCHANAN. 
Piqua, O. 


— When the AmERIcAN Law REVIEW was published by Little, 
Brown & Co. they tried the experiment of publishing it monthly, and it did not 
work satisfactorily. We are, however, disposed to take a vote of our readers 
on this question. } 
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BOOK REVIEWS. 


BOOK REVIEWS." 


AMERICAN STATE REPORTS, Vol. III. — The American State Reports: Containing cases of 
General Value and Authority, subsequent to those contained in the American Decisiong 
and the American Reports, decided in the Courts of Last Resort of the Several States, 
Selected, Reported and Annotated by A. C. FREEMAN and the Associate Editors of the 
American Decisions. Vol. III. San Francisco: Bancroft-Whitney Co. 1888, 


We are making every-day use of this book and its companion volumes, and 
are able to speak of its merits with some confidence. The cases which are se- 
lected for publication in full are generally cases presenting questions of 


interest and opinions of the first order of merit. The head-notes are not always. 


drawn upon what we regard as the correct plan, that is, upon the plan of 
stating the question decided and no more; but, like the Illinois reports of Mr, 
Freeman and some other reports which we could name, they are often drawn 
upon the plan of stating not only the point or proposition decided, but of 
stating the main, collateral or supporting propositions which the court recognizes 
in argument in the opinion. This, we continue to insist, is an unfortunate plan, 
because the searcher cannot tell from reading the head-notes what the point 
decided is, but must go to the opinion to find it. In this respect the head-notes 
of the American State Reports are not equal to those of their predecessors, 
the American Reports, drawn by Mr. Irving Browne. But the foot-notes of 
these reports are worthy of the highest praise, and they seem to grow better 
and better with each succeeding volume. Some of them are short treatises in 
themselves. For instance, to one of the cases entitled Thompson v. Reno Sav- 
ings Bank, there is a note on the liability of stockholders of corporations, nearly 
seventy pages long, in small type, presenting multitudes of decisions, and not 
omitting the very latest which have been rendered. We think that the learned 
editor might have omitted, without substantial injury to this volume, the Anarch- 
ists’ Case.2 Unless we are mistaken, this case is not regarded by the profes- 
sion as presenting on any question any very high degree of authority. It is 
chiefly attractive because the trial of the anarchists was a cause célibre. It at- 
tracted great attention at home and abroad. It is literally true that the eyes of 
Europe were turned westward to see what would be done, under a democratical 
government, with a lot of men who had conspired to destroy, by murder if nec- 
essary, all law and all organized society, and who, in the execution of their 
attempt, had murdered officers of the law. But the case seems to decide nothing 
new. Notwithstanding the fact that the head-note to it, as given in this volume, 
covers no less than seven pages. It may possibly stand as a valuable contribu- 
tion on the law of criminal conspiracy, and onthe subject of the extent to which 
ev idence of the acts and declarations of the co-conspirators are admissible. Cer- 
tainly in this particular it is an unique decigion. This may perhaps justify its 
republication in this series. It is followed by an extensive and valuable note 
on the subject of criminal conspiracy. 


1 Several books are unavoidably held over 
for future notice. 


2 Spies v. People, 122 IL 1. 


BOOK REVIEWS. 28%) 
GENERAL DISGEST OF THE UNITED STATES.— Annual. Vol. III. Year ending September, 

1888. Rochester: Lawyers’ Co-operative Publishing Co. 1889. 

With the demise of the United States Digest, the profession must look 
to some other source for aid which they formerly received from the annual 

yolumes of that work. The American Digest, of the West Publishing 
Company of St. Paul, into which, as is understood, the United States Digest 
is to be merged, will not, if the plan which we understand those publish- 
ers have in view is carried out, supply the professional want; because it is 
understood that the Wests propose to continue to limit their digest to the 
citation of their own reports. This digest, on the other hand, cites every book 
of reports, official or unofficial, in which the case digested has been published. 
In this respect it resembles Fisher’s English Digest, and does what every digest 
claiming to be complete ought to do. 

The **Co-ops.,”? we think, have succeeded as digest makers. While their 
digests are not to be commended for their beauty, they certainly are to be com- 
mended for their usefulness. Their digest of the decisions of the Supreme 
Court of the United States is so constructed as to render search for any decision 
or any point very easy. If this digest comes up to the practical merits of that, 
it will be a very captious person that will complain of it. But its beauty is mar- 
red by its text being spotted all over with black-letter words, designed to catch 
the eye of the searcher and to render search easier; that is to say, there is, we 
assume, a black-letter editor who takes the manuscript before it goes to the 
printer and runs a line under each word in the paragraph which strikes him as 
an emphatic word, and the printer sets such words in bold-faced type, — so that 
the black words, if we might so designate them, are scattered through the others, 
like numerous black sheep ina flock. But if experience has demonstrated that 
this plan is useful, —and the publishers of this digest ought to have discovered 
by this time whether it is or not, —that settles the question in its favor; for 
law books are not made for parlor ornaments. This volume contains 1289 large 
and closely printed double column pages of text. The publishers justly say, in 
a prefatory note, that its size is not due to padding or superfluous matter of any 
sort. It is, in fact, an index-digest, condensing every statement as much as pos- 
sible so as to leave a proposition distinctly stated, and excluding redundant 
language and irrelevant facts. 

We regret that this prefatory note does not tell us that this digest refers to 
all the cases which have been printed in all the reports, official and unofficial, 
during the year ending September, 1888. The title page tells us that it ‘‘refers 
to all reports; ’’ but neither the title page nor the index tells us that it digests 
all the cases. If it does not digest all the cases, which ones have been left out? 
What principle of selection has been followed? Is it to be no better in this 
respect than the old United States Digest, which law writers, at least, found 
that they could not rely upon as a complete collection of the cases upon many 
titles of the law? We turn for instance to the title ‘‘ corporations’’ and find 

under this head but 323 paragraphs. In some cases the points in one case oc- 
cupy several of these paragraphs. It is true that many matters relating to cor- 
porations are scattered under other titles, and this is a much greater number 
than we have been accustomed to find in the U. S. Digest annuals. But are we to 
infer that the number of annual decisions relating to this subject which would not 
ordinarily be distributed under other titles is no greater than 323? 
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But this volume, on the whole, seems to contain nearly twice as much matter 
as the average of the annual United States Digests. In addition to a genera) 
table of cases, made on the plan of giving not only the case, but the subjects 
discussed in it, we find a table of cases criticised, without which no digest can 
claim to be properly made; and altogether, we apprehend, that it would be 
difficult to bestow too much praise upon this work. 

In order to get such an amount of work into one volume, the publishers were, 


of course, obliged to print the work upon thin paper, and it should be observed 
that the paper selected by them is not the best. 


FEDERAL DECISIOoNS.— Cases argued and determined in the Supreme, Circuit and District 
Courts of the United States. Arranged by WILLIAMG. Myer. Volume 29. War—Writs, 
St. Louis, Missouri: The Gilbert Book Company. 1889, 

Under the topic of “‘ War,’’ edited by Charles R. Darling, Esq., of the Boston 
Bar, there is in this volume given an account, which is extremely interesting, 
of the leading decisions of the Federal courts, and also the views of Vattel, 
Grotius and Puffendorf, on questions of international law, covering the 
questions of non-intercourse between enemies, blockades and contraband of 
war, confiscation of property, neutrality and prize questions. Under this topic 
there are numerous decisions cited in cases growing out of our civil war, such 
as contracts for payment in Confederate money, validity of same, kind of money 
intended by contract, measure of recovery, contracts for bonds issued in aid 
of rebellion, etc., etc. 

Under the head “‘ Writs ” in this volume, many interesting questions of cases 
arising under the habeas corpus acts are discussed. Under the same head of 
“Writs ’’ the question of mandamus is very fully treated. We think this par- 
ticular volume is of more than ordinary interest, which is saying a good deal. 


W.R.W. 


BOOKS RECEIVED. 


The Powers and Duties of Police Officers and Coroners. 
Chicago, Ill.: T.H. Flood & Co. 1889. 


General Digest of the Decisions of the principal Courts in the United States. 
Refers to all Reports published during the year ending September, 1888. Annual 
Volume III. Rochester, N. Y.: Lawyers Co. Op. Pub. Co. 

Reports of Cases Argued and determined in the Court of Chancery in 
the State of New York. Complete Edition. Copiously Annotated by Em- 
bodying all Equity Jurisprudence, with Tables of Cases Reported and Cited. 
By Robert Desty. Book IV. and V. Rochester, New York: The Lawyers Co- 
Operative Publishing Co. 1888. 


The American State Reports. Containing the cases of general value and 
authority, subsequent to those contained in the ‘‘ American Decisions” and the 


*« American Reports,’”’ decided in the courts of last resort of the several States 


Vol. IV. Selected, reported, and annotated by A.C. Freeman. San Francisco: 
Bancroft-Whitney Co. 1889. 


By R. H. Vickers. 


A Treatise on the Law of Executors and Administrators. By James Schou- 
ler. 2d Editon. Boston: C.C. Soule. 1889. 
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DIGEST OF RECENT CASES. 


DIGEST OF CASES IN THE LAW PERIODICALS. ?! 


[The purpose of this department of the REVIEW is to advise the profession of the points 
decided in the latest reported cases of importance, and to show how complete reports of 
the same may be obtained. To this end, a syllabus of each case is given, together with the 
name, date and page of the journal where the case is reported. ] 


NAME. ABBREVIATION, ADDRESS. PUBLISHED. PRICE. 
Albany Law Journal. Alb. L. J. Albany, N. Y. Weekly. 15 
‘American Law Record. Am. L. Rec. Cincinnati, O. Monthly. 50 
American Law Register. Am. L. Reg. Philadelphia, Pa. Monthly. 50 
Atlantic Reporter. Atl. Rep. St. Paul, Minn. Weekly. p>) 
Canada Law Journal. Can. L. J. Toronto, Can. Fortnightly. — 
Canadian Law Times. Can. L. T. Toronto, Can. Monthly. — 
Central Law Journal. Cent. L. J. St. Louis, Mo. Weekly. 25 
Central Reporter. Cent. Rep. Rochester, N. Y. Weekly. =- 
Chicago Legal News. Ch. Leg. N. Chicago, Ill. Weekly. 10 
Common Pleas Reporter. Com. Pleas Rep. Scranton, Pa. Weekly. = 
Criminal Law Magazine and 

Reporter. Cr. L. Mag. Jersey City. Monthly. _ 
Daily Register. Daily Reg. New York. Daily. 5 
Federal Reporter. Fed. Rep. St. Paul, Minn, 20 
Insurance Law Journal. Ins. L. J. New York. Monthly. 50 
Trish Law Times. Irish L. T. Dublin, Lreland. Weekly. _— 
Journal of Jurisprudence. Jour. of Jur. Edinburg, Scotland. Monthly. a 
Kentucky Law Reporter. Ky. Law Rep. Frankfort, Ky. Semi-Mon’ly. 25 
Law Journal. L. J. London, Eng. Weekly. 6d 
Lancaster Law Review. Lan. L. Rev. Lancaster, Pa. Weekly. - 
Legal Adviser. Legal. Adv. Chicago, Ill. Weekly. - 
Legal Intelligencer, Legal Int. Philadelphia, Pa. Weekly. a 
Legal News. Leg. N. Montreal, Can. Weekly. 10 
Luzerne Legal Register. Luz. Leg. Reg. Wilkesbarre, Pa. Weekly. 10 
Manitoba Law Reports. Man. L. Rep. Winnipeg, Man. Weekly. ed 
Maryland Law Record. Md. L. Rec. Baltimore, Md. Weekly. 10 
New England Reporter. N. Eng. Rep. Rochester, N. Y. Weekly. = 
Northeastern Reporter. N. East. Rep. St. Paul, Minn. Weekly. 3 
Northwestern Reporter. N. W. Rep. St. Paul, Minn. beers 25 
New Jersey Law Journal. N.J. LJ. Newark, N. J. Monthly. 2 
Pittsburg Legal Journal. Pittsb. L. J. Pittsburg, Pa. Weekly. = 
Pacitic Keporter. Pac. Rep. St. Paul, Minn. Weekly. 25 
Railway and Corporation Law 

Journal. Railw. & Corp.L.J. New York, N. Y. Weekly. i 
Reporter. gt Boston, Mass. Weekly. 20 
Southeastern Reporter. 8. E. Rep. St. Paul, Minn. Weekly. ps] 
Southern Reporter. So. Rep. St. Paul, Minn. Weekly. 25 
Southwestern Reporter. 8. W. Rep. St. Paul, Minn. Weekly. 3 
Supreme Court Keporter. Sup. Ct. Rep. St. Paul, Minn. 50 
Virginia Law Journal. Va. L. J. Richmond, Va. Monthly. 50 
Washington Law Reporter. Wash. L. Rep. Washington, D.C. Weekly. 10 
Weekly Law Bulletin. Week. L. B. Columbus & Cin., O. Weekly. _— 
Western Reporter. West. Rep. Rochester, N. Y. Weekly. _ 


ACCESSORY BEFORE THE FACT, see Crm1Nat Law. 
ACTUAL FRAUD, see FRAUDULENT CONVEYANCES. 


ADMIRALTY.— [Shipping — Charter-Party] — Performance of stipulations.— A 
clause in a charter-party, that the charterers might cancel it if the vessel should not be 
ready to load by a day specified, was waived, and no day specified for the readiness of 
the vessel to load. The charter-party provided that the sixteen running lay-days were 
to commence after written notice given by the master of readiness to receive cargo. It 
was guaranteed that the vessel would carry 10,000 quarters of corn. No written notice 

was given, but the loading commenced on June 28th, with the consent of all parties, and 


1 Prepared by W. D. Thompson, Esq. 
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ADMIRALTY —Continued. 


continued until the afternoon of June 30th, when the inspectors declared the vessel fu) 
all over, and stopped further loading, only 9,635 quarters having been loaded, After 
negotiation on both sides, and attempts by the charterers to dispose of the incomplete 
cargo, the latter, on July 5th, notified the shippers that they would sell the cargo atthe 
shipper’s risk. The next day the shippers notified the charterers that they could make 
room for the balance of the cargo, and that the vessel would be ready on the 7th, The 
charterers refused this proposal, and sold the cargo on the 7th. On the 18th, room 
having been made, the vessel was again tendered to the charterers, and the balance of 
cargo demanded. This wasfurnished by third parties, and the vessel sailed on the sth, 
No notice was given by the charterers that they considered the charter-party at an eng 
because of the breach of the guaranty, prior to the sale of July 7th. Held, that the 
shippers had complied with their guaranty within a reasonable time, and were not 
liable for damages. — Culliford vy. Vinet, Sup. Ct. U. 8., 9 Sup. Ct. Rep. 50. 

—. See APPEAL. 


AGENTS AND ATTORNEYS, see PENSIONS. 


APPEAL. — [Review] — Exceptions not taken below. —The Supreme Court cannot 
consider an instruction not preserved by bill of exceptions, though appellant’s counsel 
was not present to except when the instruction, in response to a question asked by the 
jury upon coming into court after they had retired, was given. — Stewart v. Wyoming 
Cattle Ranch Co., Sup. Ct. U. S., 9 Sup. Ct. Rep. 101. 


[United States Supreme Court— Federal Question.|—The assertion 
of a right under an act of Congress, “‘ set up or claimed”’ for the first time in the State 
Court of Appeals, which merely reviews alleged errors committed on the trial, is too 
late to entitle the party to bring the case before this court for review under Rev. St. U. 
8., sec. 709, providing for a review of the action of State courts in denying any title, right, 


privilege, or immunity “ set up or claimed” under the Federal constitution or laws,— 
Chappel v. Bradshaw, Sup. Ct. U. S., 9 Sup. Ct. Rep. 40. 


3.—. —. [Admiralty] — Jurisdiction of State courts. — Jurisdiction of State 

courts of a suit in case for damages caused by fires from a burning scow, is clearly 

. preserved by the provision of the judiciary act (Rev. St. U. S., sec. 563), “‘ saving to suitors 

in all cases the right of a common-law remedy, where the common law is competent to 
give it.””— Ibid. 


ARSON, see CRIMINAL Law. 


ASSIGNMENT. [Constitutional Law —Obligations of Contracts.] — Minnesota 

statute construed. — Act Minn., March 7, 1831, providing that when the property of a 
debtor is seized by attachment or execution he may assign all his property for the 
equal benefit of all his creditors who shall file releases of their claims, and that there- 
upon his property shall be equitably distributed, does not violate theconstitution of the 
United States by impairing the obligation of contracts, when applied to debts incurred 
after its passage. — Denny v. Bennett, Sup. Ct. U. S., 9 Sup. Ct. Rep. 194. 


2.—. —. Power of State to regulate remedies against property within its ju- 
risdiction. — The statute is not invalid as to an attaching creditor who 1s a aitizen of 
another State, as each State may regulate remedies as to property within its jurisdic- 
tion, though it could not discharge the indebtedness itself to such a creditor, who does 
not appear and participate in the assignment. — Ibid. 


3.—. —. Provisions in statute for payment of surplus to assignor not in- 
valid — Though an assignment made under the provisions of said statute goes beyond 
the requirement of the law, and requires the surplus, if any, after paying the claims of 
creditors who have filed releases, to be paid over to the assignors, it is not thereby in- 
valid, as the fund may still be reached by the non-releasing creditors; and even if such 
a provision were void because violating the laws of the United States or of Minnesota 
for any reason, the assignment itself is none the less valid. — Ibid. 


4.—. —. [Judgment— Res Adjudicata.]— Though upon attachment levied by the 
United States marshal, after the assignee took possession of the property, the assignee 


e | 
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ASSIGNMENT — Continued. 

asked and obtained permission to become a party to the action in the United States 
Circuit Court, wherein the attachment was levied, but never did so, and moved to dis- 
solve the attachment, which was denied, and nothing further was done in the action, 
the assignee was not estopped by the proceedings in the Circuit Court from claiming 
the goods, both because he never became a party to them, and because the motion to 
dissolve the attachment was but a summary proceeding, and not conclusive as to the 
right to the attached property. — Ibid. 


—, See FRAUDULENT CONVEYANCES. 


ATTORNEY AND CLIENT.— Compensation for services. —G. recovered a judg- 
ment in a sci. fa. sur mortgage against A. for $24,440. A. retained plaintiff as his 
attorney to procure an order openiig the judgment, and letting him into a defense, 
agreeing to pay him one-half of the amount that the mortgage and judgment thereon 
should be reduced. Plaintiff obtained an order opening and reducing the judgment, 
which was reversed on appeal. When the case was again reached for trial, G. and A. 
entered into an agreement by which judgment was taken against A. fer $30,000, $3,000 of 
which was to be assigned to plaintiff ‘‘ as attorney for defendant.” G. purchased the 
mortgaged premises at the sheriff’s sale, and sold a portion thereof to defendants, 
sons of A., at a reduced price, they agreeing to assume all liability for the $3,000 afore- 
said. Subsequently, A., claiming that the $3,000 had been assigned for his sole use and 
benefit, transferred the same to defendants. Plaintiff recovered judgment against G, 
for the $3,000, to satisfy which G. assigned to plaintiff the contract of indemnity given 
by defendants, and plaintiff brought suit thereon. Held, that the court erred in assum- 
ing that the assignment to plaintiff “as attorney for A.” was for the purpose of carry- 
ing out the original agreement in relation to fees, and in excluding evidence on the part 
of the defendants, showing that no reduction of the mortgage was secured, and that the 
assignment had no connection with the agreement for fees. — Allen v. Gregg, Sup. Ct. 
Pa., 18 Atl. Rep. 46. 


&—. Lien for advances and costs. —A solicitor who, at the request of his client, for 
whom he has filed a bill to redeem a mortgage owned by her and assigned in pledge for 
adebt, pays the amount fixed by the decree as necessary to redeem, and gets possession 
of the mortgage, taking an assignment from her as security for the repayment of the 
amount advanced and his costs, has a lien thereon superior to the rights of one having 
an assignment prior to his own. — Osborne v. Dunham, Ct. Chan. N. J., 6 Atl. Rep. 231. 


—. See ESTOPPEL. 
ATTORNEYS FEES, see TRUSTS. 


BANKS AND BANKING.—[National Banks]—Liability of directors for in- 
fringement of national bank law by cashier.— A national bank was organized 
with a capital of $60,000. The promoter of the bank took 380 shares of stock in his own 
name, and procured the defendants to be directors, as well as a person to be elected 
cashier by them. The directors were not acquainted with the banking business. The 
proposed cashier was known to the directors, at least by reputation, and was supposed 
by them to be competent and trustworty, and of considerable experience in the business, 
and they had full confidence in his integrity and ability to take charge of the bank. The 
cashier acted as manager of the loan and discount business of the bank, and the direc- 
tors merely as advisers, when applied to. The promoter of the bank knew, and the 
other stockholders were presumed to know, that the directors were wholly unused to 
the banking business. Held, thatthe directors were not liable for the acts of the cashier 
in violation of the banking law, done without their participation or knowledge. — Clews 
v. Bardon, Cir. Ct. E. D. Wis., 36 Fed. Rep. 617. 


%2—. —. Excessive loans and discounts. — The cashier made loans, in excess of 
10 per cent. of the capital, to a manufacturing corporation supposed by him and by the 
public to be entirely solvent. None of the directors knew of the loans when made, but 
after a loan of $3,000 in excess of the lawful limit had been made, the cashier informed 
one of them of such loan, and was by him advised to call it in when due; and thereafter 
such director’s advice was asked as to a further discount to the same corporation, and 
he disapproved of it, and it was not made. Afterwards further loans or discounts were 
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BANKS AND BANKING — Continued. 
made to the same corporation, without the knowledge or consent of any of the direc. 
tors. About eight months after the bank commenced business, one or more of the 
debtors of the bank failed, and the directors thereupon took the active management 
into their own hands. Held, that none of the directors had knowingly violated, or 
knowingly permitted to be violated, any of the provisions of the banking law, and were 
not liable for such violation by the cashier. — Zbid. 


3.——. ——. Management of bank. —Under the banking law, the management of a 
national bank may be exercised either by the directors, or by the cashier or other offi- 
cers; therefore the directors are not liable for the illegal or negligent acts of the 
cashier or other officers by whom the bank is managed, if they have no knowledge of 


such acts, and do not connive at them, or willfully shut their eyes and permit them, — 
Ibid. 


BANKRUPTCY, see FRAUDULENT CONVEYANCES. 
BONDS AND MORTGAGES, see CORPORATIONS; RAILWAY COMPANIES. 


BRIBERY.— Construction of New York statues relating to.— Pen. Code N. Y., 
sec. 72, prescribing the punishment for bribery, repealed New York city charter, sec, 
100, and subsequently the consolidation act, the purpose of which was to codify the ex- 
isting laws local to the city, passed July 1, 1882, to take effect March 1, 1883, re-enacted 
section 100 as section ssf the new act. The Penal Code, sec. 725, which took effect De- 
cember 1, 1882, excepted from its operation acts granting or amending the charters of 
municipalities, except as repealed by subsequent laws. The consolidation act pro- 
vided that, as to the operation of the two acts, the Penal Code should be treated as 
taking effect after the former act. Held, that section 725 did not preserve section 100 of 
the former charter as section 58 of the consolidation act, but that section 72 became the 
law applicable to bribery in the city, as to cases arising after its passage. Following 
People v. Jaehne, 8 N. E. Rep. 374, and Same v. O’Neill, 16 N. E. Rep. 68.—Jaehne y. 
People, Sup. Ct. U. &.,9 Sup. Ct. Rep. 70. 


2—. —. (Constitutional Law — Ex Post Facto Laws.| — Though said section 72, 
‘ which increased the penalty for bribery, was by its adoption by the consolidation act 
made applicable to bribery in the city committed before it took effect, and as to such is 
void, its validity is not affected as to offenses arising after April 1, 1883, when both the 
consolidation act and the Penal Code were in force. — Ibid. 


CAR TRUST CERTIFICATES, see RaILway COMPANIES. 


CARRIERS OF PASSENGERS.—[(Common Carriers Connecting Lines]— 
Liability for injuries to passenger.— Defendant issued round-trip excursion 
tickets to a point on a connecting line. The excursion train was, by contract between 
defendant and the connecting line, to be taken over the road of the latter by its engine, 
and in charge of its employes. Held, that such employes were pro hac vice defendant's 
employes, and defendant was liable for injuries to a passenger caused by their negli- 


gence on the connecting line.— Washington v. Raleigh, etc., Ry. Co., Sup. Ct. N.C., 78. E. 
Rep. 789. 


CHARTER-PARTY, see ADMIRALTY. 
CHARTERS AND FRANCHISES, see CONSTITUTIONAL Law. 


COMMERCIAL AGENCIES.—[Principal and Agent.)—In an action against a 

foreign corporation for making a false report of plaintiff’s business standing, where 
defendant denies that the court has jurisdiction, on the ground that it had no agent in 
the county, and there is evidence that a person there had received letters from defend- 
ant asking him to furnish reports as to the commercial standing of merchants, and that 
he had done so, the question of agency should be left to the jury. — Bradstreet Co. v. 
Gill, Sup. Ct. Tex.,9 8. W. Rep. 753. 


2.—. —. [Libel and Slander]— What complaint should allege. — Where a libel 
consists in reporting the name of plaintiff in blank, in a report of business standing, 
which means that plaintiff is not in good standing, the complaint should so allege, giv- 
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COMMERCIAL AGENCIES— Continued. 
ing the necessary explanation; and a complaint attempting to give the meaning of the 
libel, without alleging what it is, is demurrable. — Jbid. 


3.—. —. [Evidence] — What witnesses may testify.— Witnesses in possession 
of a key to defendant's report may be permitted to testify as to the meaning of a report 
in blank, but not as to the general effect 1t would have upon the business standing o! 
the person so rated, that being a matter of special damage, which must be proven. — 
Ibid. 


4—. —. [Damages] — When question of should be submitted to jury. — 
Plaintiff having testified that he was cramped in business by the alleged publication, 
and was compelled to refuse the custom of a prominent farmer, there is some evidence 
tending to show that his credit was impaired, and the question of damage is properly 
submitted to the jury. — Ibid. 


5.—. —. [Privileged Communications] — Reports of commercial agencies 
not.— The publications of commercial agencies, informing their subscribers generally, 
and not in confidence, to one interested therein, as to the pecuniary standing of 
merchants, are not privileged communications. — Ibid. 


COMMITMENT, see CONTEMPT. 
COMMON CARRIERS, see CARRIERS OF PASSENGERS. 


CONFLICT OF LAWS.— Note made in another State for settling wagering 
contract. — Rev. Stat. Ind., 1881, sec. 4950, which makes void all notes, bills, etc., the 
whole or any part of the consideration of which is for money or other valuable thing 
won by wager, or money lent at the time of such wager for the purpose of being wag- 
ered, does not apply to notes executed and payable in New York in pursuance of a 
transaction engaged in and consummated there, but such notes are governed by the 
laws of New York. — Soudheim v. Gilbert, Sup. Ct. Ind., 18 N. E. Rep. 689. 


2—. —. Loan for gambling purposes. — Under 2 Rev. Stat. N. Y., ch. 20, tit. 8, sees. 
8, 16, making void all wagers; all contracts for or on account of any money, property, or 
thing in action wagered; and all securities, any part of the consideration of which is 
money won by playing at any game or by betting thereon; or money knowingly lent at 
the time and place of such play to any person so playing,—a note payable to the 
maker’s own order, and indorsed and negotiated by him for the purpose of raising 
money for the purpose of dealing in options, is not void in the hands of one who before 
maturity received it for value, in due course of trade, without notice of the purpose for 
which it was executed. — Ibid. 


CONNECTING LINES, see CARRIERS OF PASSENGERS. 


CONSTITUTIONAL LAW. —([Criminal Law— Infamous Offense — Indictment 
or Information.) — Imprisonment in a State prison or penitentiary, with or without 
hard labor, is an infamous punishment, and the crime of embezzlement and making 
false entries by a president of a national bank in violation of Rev. Stat. U. S., sec. 5209, 
being punishable by such imprisonment, is an infamous offense, within the meaning of 
the fifth amendment to the constitution, for which the accused can be held only on pre- 
sentment or indictment by grand jury. — United States v. De Walt, Sup. Ct. U. S., 9 Sup. 
Ct. Rep. 111. 


2—. [Obligations of Contracts] — Charters — Franchises — Corporations. —A 
legislative act chartering a water company to supply a city with water for domestic 
purposes, extinguishment of fires, and the supply of shipping in the harbor, and author- 
izing it to “ take, use, and appropriate’ water from a designated pond, but saving the 
rights of owners of mills or mill privileges on the stream flowing into the pond to use 
the water as they had previously done, and forbidding them or other persons to eut 
below the pipes of the company, or withdraw the water or obsiruct the works, does not 
give the company the exelusive right to the waters of the pond for the purposes desig- 
nated; and the legislature does not impair the obligation of the contract by chartering 
another water company, and authorizing it to supply the same city from the same 
source, it not appearing that the water was insuflicient for the needs of both com- 
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panies. — Rockland Water Co. vy. Camden, etc., Water Co., Sup. Jud. Ct. Me., 15 Atl, Rep, 
785. 


38. ——. [Obligations of Contracts — Railway Companies} — Power of legislature 
to regulate rates.—The charter of a railroad company (act Ga. Dec. 18, 1885) gaye 
it the exclusive right of transportation of persons and property over its railroads so long 
as it should see fit to exercise the right: “ provided, that the charge of transportation 
or conveyance shall not exceed” certain specified rates. Held, that this was nota con- 
tract between the State and the company that the latter might charge whatever rates it 
chose, within the prescribed limits, but was, in effect, a provision that, if the company 
should exceed those limits, the “‘ exclusive right” previously granted might be forfeited, 
The company was therefore subject to the provisions of subsequent legislation, estab. 
lishing a commission to regulate railroad tariffs. — Georgia etc., B. Co. v. Smith, 
Sup. Ct. U. S., 9 Sup. Ct. Rep. 47. 


4,.—. [Unlawful Assemblies—Municipal Corporations.] —An ordinance of a 
city of the second class that declares it unlawful for any persons, society, association, 
or organization, under whatsoever name, to parade any public street, avenue, or alley 
of the city, shouting, singing, or beating drums or tambourines, or playing upon any 
other musical instruments, or doing any other act designed, intended, or calculated to 
attract or call together an unusual crowd or congregation of people upon any of said 
public streets, avenues, or alleys, without first having obtained in writing the consent 
of the mayor, or, in his absence, the president of the city council, city clerk, or city 
marshal, in the order named, authorizing such parade, is of doubtful delegated power, 
is unreasonable, does not fix the conditions uniformly and impartially, contravenes 


common right, and is illegal and void. — Anderson v. City of Wellington, Sup. Ct. Kan., 
19 Pac. Rep. 719. ; 


—. See ASSIGNMENT; BRIBERY. 


CONTEMPT. — [Habeas Corpus] — Facts set forth in order of commitment pre- 


sumed tobe true. — Upon an original application to the Supreme Court of the United 
States for a writ of habeas corpus in favor of one committed for contempt by a Circuit 
Court, the facts as set forth in the order of commitment must be regarded as true and 
cannot be reviewed. — In re Terry, Sup. Ct..U. S.,9 Sup. Ct. Rep. 77. 


2—. —. [Commitment — Procedure]—Offender may be committed without 
notice. — Where a contempt has been committed in the presence of the court, an order 
of commitment therefor may be made without notice to the offender, and without giv- 
ing him an opportunity to be heard. — Ibid. 


3.—. —. Absence of offender — Jurisdiction of the court. — Where the offender, 
immediately after committing the contempt, leaves the court-room, going into another 
room in the same building, the court still has jurisdiction, at least on the day of the 


offense, to order his arrest and imprisonment, without first ordering an attachment to 
bring him before the court. — Jbid, 


CONTRAOT.—For weighing grain—Interpretation.—A railroad company con- 
tracted with the patentee of an improved method of weighing and transferring grain to 
lease to the latter land for the erection of a transfer house at his own expense, receiving 
compensation “ entirely from the weighing of property passiu, through it,” except that, 
if by his method there was any saving, the company was to pay him one-half the 
amount saved to it. The company was to make no use of the weights obtained, except 
for billing grain to its destination. It appeared that the weights furnished by the new 
process had a market value of 70 cents per car. Held, that the company were liable for 
the market value of weights received of grain reshipped by it, where it had given such 
weights to the roads originally shipping the grain.— Lake Shore, etc., M. S. Ry. Co. v. 
Richards, Sup. Ct. U1, 18 N. E. Rep. 794. 


2.—. ——. Custom of party to contract.—A custom of the road to furnish other 
roads the weight of cars weighed and reshipped under the old method will not control 
the express covenant to make no use of the weights except for billing, especially where 


it appears that the patentee and the president of the road were ignorant of its existence 
at the time the contract was made. — Ibid. 
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3.—. ——- Same.—The patentee covenanted to receive, weigh, and transfer all grain 
“which may be delivered to his said transfer-house” bythe company. It was also pro- 
vided that, if he failed to transfer as fast as required, the company might transfer by 
such other method as it deemed proper; and that, if the present house was inadequate 
to the requirements of the company, another shou!d be erected. Though the building 
was erected upon the company’s land at the patentee’s expense, there was no provision 
for other tracks to run into it. Held, that he was entitled to weigh and transfer all the 
company’s grain, and to receive compensation for grain transferred elsewhere which 
could have been transferred by him, and also for grain transferred by the company 
while his building was being repaired in consequence of an injury through the com. 
pany’s negligence. — Zbid. 


4.—. —. [Equity] —Reformation of contract.— The company covenanted to do 
all switching of loaded and empty cars at its own expense, provided that the actual 
cost thereof should be taken into account in determining the amount due, the contract 
providing that if there was any saving over the old method the company was to pay 
one-half of the amount saved to it. There was no provision that it shoud pay any- 
thing in case there was no saving. Held, not error torefuse to reform the contract so as 
to make the company pay all cost of switching and transferring cars. — Jbid. 


5. —. [Promissory Note]— Delivery on condition. —A promissory note, exe- 
cuted in contemplation of a proposed transaction, and to be valid only on condition of 
the approval of the transaction by a certain attorney, becomes void upon his advising 
the maker to have nothing whatever to do with it. — Ware v. Allen, 9 Sup. Ct. Rep. 174. 


6.—. [Sales] — Conditional performance. — Plaintiff, an electric light company, 
agreed with defendant, upon payment by him of a certain sum in full! of all de- 
mands due plaintiff by defendant and another electric light company, to transfer to 
defendant all shares held by plaintiff in the latter company; also to furnish defendant 
certain electric lamps and machinery, for which he agreed to pay 12 per cent. of the 
cost price as rental for one year, to enable him to comply with his contract witha 
city council for lighting the streets of the city. If the city adopted the light forlighting 
the streets after the expiration of defendant’s contract, he was to pay plaintiff the full 
cost of the lamps and machinery, and not the rental; but, if the city did not continue 
the light, they were to be returned to plaintiff. Held, that a renewal by the city of the 
contract with defendant rendered him liable for the full cost to plaintiff, though the 
territory to be lighted was but a limited portion of the city, and the renewal was not in 


writing, or for a fixed. period. — Pollok v. Brush Electric Assn., Sup. Ct. U. 8., 9 Sup. Ct. 
Rep. 119. 


+-—. ——. Independent covenant.—The transfer by plaintiff to defendant of all 
the shares held by it in the debtor company is not a condition precedent to the recov- 
ery of the cost price of the lamps and machinery, but is an independent covenant. — 
Ibid. 


—. See SPECIFIC PERFORMANCE. 
CONTRIBUTORY NEGLIGENCE, see RaILway COMPANIES. 


COPYRIGHT.— [Law Reports]— Official reporter not deprived of privilege.— A 
court reporter, though a sworn public officer, receiving a fixed salary for his labors, is 
not, in the absence of statute, deprived of any privilege of taking out a copyright, 


which he would otherwise have. — Callaghan v. Myers, Sup. Ct. U. S., 9 Sup. Ct. Rep. 
177. 


2—. —. What copyright covers. — A copyright on law reports will cover all mat- 
ter not included in the written opinions of the court, namely, the title-page, table of 
cases, head-notes, statements of facts, arguments of counsel, and index; also the or- 
der of arrangement of the cases, the division into volumes, the numbering and paging 
of the volumes, the table of cases cited, and the subdivision of the index into titles, in- 


volving the distribution of the subjects of the head-notes, and the cross-references. — 
Ibid, 
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3.—. —-. Certificate of deposit from clerk of court prima facie evidence that 
provisions of act Cong., February 3, 1831, ch. 16, sec. 14, have been 
complied with.—Act Cong., February 3, 1831, ch. 16, sec. 4, provides that one 
seeking a copyright shall, before publication, deposit a printed copy of the title of the 
book in the office of the clerk of the District Court of his district, who shall record the 
title forthwith, and give a copy under seal of the court, to the author or proprietor, 
whenever he may require it; that the author or proprietor shall, within three months 
from publication, deliver a copy of the book to the clerk. Held, that a memorandum, 
signed, but not sealed, by the clerk, at the foot of his certified copy of the title, that 
the work was deposited on a certain date, was a sufficient prima facie certificate of that 
fact, without further proof of the clerk’s signature. — Jbid. 


4. —. —. Presumptions as to time of deposit.—In the absence of evidence to the 
contrary, it will be presumed that the deposit of the title was made before publication, 
and that, where the work purports to have been deposited within three months after 
the title, it was deposited within three months after publication. Though the title and 
the work were deposited the same day, it will be presumed, in the absence of evidence 
to the contrary, that the former was deposited before and the latter after publication, 
A work deposited five months and five days after its title cannot be presumed to have 
been deposited within three months from publication. — Zbid. 


5. —. —. [Publication] —What constitutes. — Delivering to the secretary of State, 
for the use of the State, the number of copies of a volume of law reports required by 
law to be so delivered, is a publication of that volume; and certificaies of the auditor of 
public accounts and of the secretary of State that on such a date the reporter made 
such delivery are competent evidence of the date of publication. — Zbid. 


6.—. —. Expiration.—The title having been deposited in 1867, it is immaterial, as 
to third persons, that the notice printed in the work states that the copyright was en- 
tered in 1866, the proprietor being concluded by such notice as to the time when his 
copyright expires. — Ibid. 


7. —. [State Reports—Judicial Opinions]—Does not cover work of the 
judges. —Rev. St. Ohio, 1879, secs. 426 - 435, provides for the appointment of a reporter of 
the Supreme Court, to report and prepare for publication its decisions, and to receive 
therefore a certain compensation, and to secure acopyright for the use of the State for 
each volume when published. Section 437, as amended January 17, 1881 (78 Ohio Laws, 
14), provides for the publication of the reports under a contract with the secretary of 
the State, and that “ such contractor shall have the exclusive right to publish such re- 
ports, so far as the State can confer the same.” eld, that a copyright obtained by the 
reporter on a volume of the reports published by the contractor, does not cover the 
syllabi, statements of the cases, and opinions, which were the work of the judges.— 
Banks v. Manchester, Sup. Ct. U. S.,9 Sup. Ct. Rep. 36. 


8.—. —. Right of judge.— Nor can the judge who, in his judicial capacity, prepares. 
the head-notes, statement of the case, and opinion, be regarded as their author or pro- 
prietor within the provisions of those sections, so as to confer any title by assignment 
on the State or any other person, suflicient to authorize a copyright to it or him as the 
assignee of the author or proprietor. — Ibid. 


9.——. ——. State has no power to hold copyright. — A State cannot properly be 
called a citizen, within the meaning of Rev. Stat. U. S., secs. 4952, 4954, conferring the 
copyright upon any citizen ‘ who shall be the author, inventor, designer, or proprie- 
tor of any book,” and upon his representatives or assigns.— Ibid. 


CORPORATIONS. — [Bonds and Mortgages — Coupons] — Action to enforce pay- 
ment. —In proceedings to foreclose a mortgage securing coupon bonds of a corporation, 
material-men filed their petition, alleging that the promoter of the corporation had be- 
come indebted to them for the construction of the works, which he turned over to the 
company; that in payment thereof he transferred to them coupons of the company at 
par value; that the coupons fell due before the completion of the work, but that the 
promoter advanced the amounts to the holders, and took a transfer of the coupons; that 
the money so used ought to have been applied to the intervenor’s indebtedness; and 
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CORPORATIONS — Continued. 
claimed priority, etc. Held that, it appearing that the promoter was essentially the com- 
pany, and that he had instructed his agents to call in the coupons as if for payment, 
and that many of them were cancelled by him, a finding that the coupons had been 
paid before they were turned over to intervenors would not be disturbed.— Wood v. 
Guarantee Trust, etc., Co., Sup. Ct. U. 8.,9 Sup. Ct. Rep. 131. 


2—. —- Purchasers after maturity.— It appeared also that the promoter had de- 
tached overdue coupons before disposing of the bonds, and delivered them to the inter- 
venors in part payment. Held that, as it would be inequitable to permit the promoter 
to use these coupons as a basis of a preference over purchasers of the bonds from 
which they had been cut, the intervenors, who had taken them after maturity, had 
no greater rights.— Ibid. 


—, See CONSTITUTIONAL Law; STOCK CERTIFICATES. 
COUPONS, see CORPORATIONS. 
COURT OF CLAIMS, see UNITED STATES COMMISSIONERS. 


COURTS.— (Supreme Court]— Following State court.— The Supreme Court of the 
United States will follow the decision of a State court as to the construction of a State 
statute where such construction was announced before the contract in question was 
entered into.—German Savings Bank v. County of Franklin, Sup. Ct. U. 8., 9 Sup. Ct. Rep. 
159. 


ORIMINAL LAW.— Assault with intent to kill.— To constitute the offense of as- 
sault with intent to murder there must be a speciltic intent to kill, and an instruction 
that defendant is guilty if he fired on deceased with intent to kill, or do such serious 
bodily injury as would probably end in death, is error.— Moore v. State, Ct. App. Tex., 
9S. W. 610. 


2—. —. [Manslaughter.]—If a person, seeing his friend shot down, becomes so 
aroused by sudden rage and resentment that his mind is not capable of cool reflection, 
and if, under the immediate influence of his passion, he shoots and kills the offender, 
the offense is manslaughter.— Ibid. 


%—. [Former Conviction.]— Where an information read to the jury charges petit 
larceny, and a former conviction of burglary, and defendant pleads guilty to the latter, 
and the trial is had on the charge of petit larceny only, the jury being instructed that 
they have nothing to do with the charge of former conviction, defendant cannot com- 
plain that the form of verdict, given by the court, stating that the jury find defendant 
guilty as charged in the information, misled the jury into the belief that they must con- 
sider the charge ef former conviction in determining his guilt or innocence of petit 
larceny.— People v. Ross, Sup. Ct. Cal., 19 Pac. Rep. 691. 


4.—. [Homicide] — By causing abortion.— The common-law rule that if life be de- 
stroyed in the commission of an abortion, whether the woman be quick with child or 
not, it is murder, or at least manslaughter, is not changed by Gen. Stat. Ky., ch. 29, art. 4, 
sec. 2, providing a punishment for one who shall willfully strike, stab, thrust, or shoot 
another, not designing to cause his death, nor in self-defense, nor in an attempt to keep 
the peace, nor in the lawful arrest or attempt to arrest a person charged with crime, 
nor in doing any other legal act, so that the person injured shall die within six months 
thereafter.— Peoples v. Commonwealth, Ct. App. Ky., 9S. W. Ref. 810. 


54—. —. [Dying Declarations]— Must relate to the cause of death.—A dying de- 
claration must relate to the circumstances of the injury, and, where made by one dying 
from the effects of an abortion, is incompetent as to her former interview with defend- 
ant, whereat the operation was bargained for, and as to the fact of her pregnancy; but 
the latter fact being indisputably proved by medical testimony, there was no preju- 
dice.—Ibid. 


&—. [Indictment—Arson— Accessory before the Fact]— Change of indict- 
ment by the court.— One T. was indicted for arson of a dwelling house. By consent 
the indictment was changed to charge an attempt to burn, and he pleaded guilty. 
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Held, that the change was ultra vires, and the sentence void, and T. was not acquitted of 
the charge of arson so as to prevent one who was indicted as accessory before the fact 
from being tried under Rev. Code N. C., ch, 34, sec. 53, which provides that such an ac. 
cessory may be tried for a substantive felony, whether the principal shall have been 
previously convicted or not. Smith, C. J. dissenting.— State v. Jones, Sup. Ct. N.C., 
8S. E. Rep. 149. 


7.—. [Venue —Jurisdictional Fact.]—Davis, a school-teacher, was convicted on an 
accusation before the county judge of McDuffie county, of a misdemeanor in cruelly 
beating one of the boys attending his school. By certiorari he carried the case to the 
Superior Court, and thence, by writ of error, brought it here. Among the exceptions 
taken by certiorari were that the finding of the county judge was contrary to law, with- 
out evidence to support it, etc. Neither by the petition for certiorari, nor by the evi- 
dence set out in the answer or return of the county jndge, did it appear that the offense 
was committed in McDuflie county, nor where it was committed, except that it was at 
the place of the school; but where the school was did not appear. The venue is a juris- 
dictional fact, and there is no provision of law for pleading specially to the jurisdiction. 
Hence the fact is one to be proved by the state as a part of the general case. The proof 
may be direct or circumstantial, but it has to be made; otherwise a conviction is un- 
warranted. To this effect is the tenor of-the decisions. Rooks v. State, 65 Ga. 330; 
Moye v. State, Jd. 754; Smiley v. State, 66 Ga. 754; Day v. State, 68 Ga. 827; Smith v. 
State, 69 Ga. 768; Dumas v. State, 62 Ga. 58. The Superior Court erred in not sustain- 
ing the certiorari. [Syllabus by the court].— Davis v. State, Sup. Ct. Ga., 8S. E. Rep. 184. 


—. See CONSTITUTIONAL Law. 


CUSTOM AND USAGE.—Enowledge of parties.—A building contract provided 
that the building was to be erected of bricks at $2.40 per thousand, “ wall count, solid 
measure.” Held, that evidence was competent to show that these words were univer- 
sally understood among brickmasons and contractors to mean that the space occupied 
by doors and windows was to be included in thfe estimate as if it were built up with 
brick. Held, also, that the fact that defendant did not know that such was the mean- 
‘ing of the words was no defense.— Long v. Davidson, Sup. Ct. N. C. 7 S. E. Rep. 758. 


DAMAGES, see COMMERCIAL AGENCIES. 


DECEIT.— [Fraud] — Fraudulent representations by silence.—In an action by the 
purchaser of a herd of cattle for false representations made by the seller, it is proper to 
instruct the jury that if the seller purposely kept silent when he ought to have spoken, 
or by any language or acts intentionally misled the purchaser about the number of 
cattle in the herd or the number of calves branded, or by any acts or by silence con- 
sciously misled or deceived him, or permitted him to be misled or deceived, the seller 
made material misrepresentations.— Stewart v. Wyoming Cattle Ranch Co., Sup. Ct. U. 
8.,9 Sup. Ct. Rep. 101. 


2.—. —. [Misrepresentations]—Instructions to jury.— Where the principal 
misrepresentation relied on is as to the number of calves branded during a certain year, 
but the petition also alleges that defendant made false representations as to the num- 
ber of the whole herd, it is proper to submit to the jury the question whether defendant 
made misrepresentations about the number of cattle, and about the loss upon the 

herd .— Ibid. 


3.—. —. Interference with efforts to ascertain truth.— The seller of property 
who interferes with the efforts of the purchaser to ascertain the amount and condition 
of the property is guilty of false representation.— Ibid. 


DEFAMATORY WORDS, see LIBEL AND SLANDER. 
DYING DECLARATIONS, see Crrminat Law. 


EQUITY. — [Injunction] — When will not be granted to restrain enforcement of 
judgment of court of law. —The doctrine is well settled that this court will not, 
on the application of a defendant in a judgment at law, who has had a fair opportunily 
to be heard upon a defense over which the court pronouncing the judgment had full 
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Sade, enjoin the enforcement of the judgment simply on the ground that it was 
unjust. A court of equity limits its interference with the enforcement of a judgment 
at law to cases where that appears which clearly shows it to be against conscience to 
execute the judgment, and of which the injured party could not have availed himself 
in a court of law, or of which he might have availed himself at law, but was prevented 
by fraud or accident, unmixed with any fault or negligence in himself or his agents. — 
Phillips v. Pullen, Ct, Chan. N. J., 16 Atl. Rep. 9. 


—. See CONTRACT; PATENTS FOR INVENTIONS; PRINCIPAL AND AGENT. 


ESTOPPEL— BY CONDUCT. — (Husband and Wife — Tenancy by Entireties.] — 
Defendant purchased an undivided half of land, and her husband afterwards purchased 
the other half. A deed of the whole, recognizing their separate interests, was ex- 
ecuted, but not recorded. Both joined in a conveyance of the husband’s half, defend- 
ant’s acknowledgment being for relinquishment of dower; and at that time another 
deed of the whole was procured from their grantor, running directly to both. After 
the husband’s death defendant brought suit against the husband’s vendee to quiet her 
title to a half, and to have a tax title declared to be for the benefit of herself and the 
vendee, and obtained a decree accordingly; and in another suit by her and the vendee 
as co-owners, they obtained a decree rectifying their title deeds, and vesting the title 
in defendant and a purch from such vendee. Held, that defendant could not claim 
an estate in the whole tract by entirety. — Hunt v.:Blackburn, Sup. Ct. U. 8., 9 Sup. Ct. 
Rep. 125. 

—. —. [Witness— Attorney and Client.]— Objection to testimony of coun- 
sel.— Defendant, alleging that she was deceived in relation to ber rights by her coun- 
sel, and having given testimony in relation thereto, cannot object to testimony by such 
counsel upon the same matters. — Ibid. 


EVIDENCE, see COMMERCIAL AGENCIES. 
EX POST FACTO LAWS, see BRIBERY. 


EXTRADITION.— [International Extradition.] — Under the treaty between the gov- 
ernments of the Germanic confederation and the United States, made in the year 1882, 
providing for the extradition of criminals, which stipulates for the delivery of persons 
charged with crime upon such evidence of criminality as, according to the laws of the 
place where the fugitive is found, would justify his apprehension and commitment for 
trial, if the crime had there been committed, itis sufficient thata prima facie case be 
made, such as, in the absence of explanation, would justify conviction, or such evi- 
dence as, in case of trial and conviction thereon, would sustain the verdict. —Jnre 
Risch, Dist. Ct. U. 8. E. D. Tex., 36 Fed. Rep. 546. 


2—. [Homicide— Murder] — Evidence of crime.— Upon application for the 
extradition of prisoner as a fugitive from Germany, charged with murder, it was proved 
that prisoner was a near neighbor of deceased, knowing his financial condition; that 
deceased was on the day prior to his disappearance engaged in moving his property to 
prisoner’s house, to leave it in his charge during an intended journey, and to prevent 
seizure by creditors; that he was last seen in the night at prisoner’s house with him 
and his sons; that a servant sleeping in the house was awakened by sounds indicating 
the use of violence to, and the distress of, a human being; that there were opportunities 
for the removal of the body fromthe house to a forest, where, eight months after, it was 
found, bearing indubitable marks of death by violence, and that such death occurred 
about the date of disappearance; that property of deceased known to have been in 
prisoner’s possession never was accounted for; that deceased had a considerable sum 
of money, which there was evid to indicate was in prisoner’s possession ; and that 
in a few days after deceased's disappearance, prisoner unexpectedly left for America, 
where he purchased a home, spending* money, but not as much as he was supposed to 
have obtained from deceased, living frugally with his family, bearing a good reputation, 
but going under an assumed name, until his arrest. Held, that under the treaty with 
Germany of 1852, and statutes of the United States concerning extradition, the evidence 
was suflicieat to hold the prisoner for delivery to the German authorities. — bid. 
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FEDERAL QUESTION, see APPEAL. 

FEES, see UNITED STATES COMMISSIONERS. 
FORMER CONVICTION, see Crimrnac Law. 
FRAUD, see DECEIT; PATENTS FOR INVENTIONS. 


FRAUDS. — [Statute of Frauds] — Sufficiency of memorandum. — Plaintiff's sales. 
man took defendants’ verbal order for more than $50 worth of paints; reduced it to 
writing, and mailed it to plaintiff, Defendants wrote a letter to plaintiff, saying, 
“ Don’t ship paint ordered through your salesman.” There bad been no other trang. 
action between them. Before the letter was received the goods were shipped, and de- 
fendants refused to receive them, and denied ordering them. Held, that the letter, 
upon identification of the order therein mentioned, with the order taken and filled, 
constituted evidence suflicient to go to the jury as a memorandum in writing, comply- 


ing with the statute of frauds. Simpson, C. J., dissenting. — Louisville Asphalt Varnish 
Co. v. Lorick, Sup. Ct. S. C.,8 8. E. Rep. 8. 


FRAUDULENT CONVEYANCES. — [Assignment — Bankruptcy] — Actions to 
set aside. — An assignee in bankruptcy may bring suit to set aside an assignment 
made by the bankrupt, which, though not declared void by the provisions of the 
bankruptcy law, has been made with intent to hinder and delay creditors.— Means y. 
Dowd, Sup. Ct. U. S., 9 Sup. Ct. Rep. 65. 


2.——. ——. [Actual Fraud.]—A preferential assignment by an insolvent firm of a 
stock of goods for the benefit of creditors, which provides that the assignors shall re- 
main in possession and continue the business, which is not recorded or made known to 
third parties until an unpreferred creditor is about to obtain judgment, and under 
which the assignors are allowed to continue the business the same as before until they 
are declared bankrupts, is void, as being intended to hinder and delay creditors, 
though no actual fraudulent intent is shown. —Jbid. 


——. See INSURANCE. 

GUARDIAN AND WARD, sce PRINCIPAL AND AGENT. 
HABEAS CORPUS, see CONTEMPT. 

HOMICIDE, see CRIMINAL Law; EXTRADITION. 


HUSBAND AND WIFE. —Husband’s liability for torts of wife. —Laws N. Y. 
1862, ch. 172, sec. 7, providing that a married woman may be sued, and that a judgment 
against her shall be enforced against her separate estate as if she were sole — section 
8 providing that a married woman may sue and be sued in matters relating to her 
property, and may sue for injuries to person or character, and section 5 providing that 
the husband shall not be liable for the costs in the recovery — and Code Civil Proc., sec. 
450, providing that a married woman prosecutes and defends as if sole, and that joinder 
of the husband in an action affecting her separate property is not necessary; and sec- 
tion 1206 providing that judgment against a married woman may be enforced as if she 
were sole,—do not abrogate the common-law rule of the husband’s liability for the 
wife’s torts. Following Fitzgerald v. Quann, 17 N. E. Rep. 354. — Mangam v. Peck, et uz. 
Ct. App. N. Y., 18 N. East. Rep. 617. 

—. See ESTOPPEL. 

INDICTMENT, see CRIMINAL Law. 


INDICTMENT OR INFORMATION, see CONSTITUTIONAL Law. 
INFAMOUS OFFENSE, see CONSTITUTIONAL Law. 


INFANT.— Rescission of purchase by guardian.— Where plaintiff, on attaining her 
majority, promptly notified the vendor of her election to rescind an unauthorized pur- 
chase made for her by her guardian, and offered to reconvey on repayment of her money 
advanced, and within three months afterwards brought an action for that purpose, her 


retention of the property in the meantime is not a ratification of the purchase.— Scott v. 
Scott, Sup. Ct. 8. C., 78. E. Rep. 811. 
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INFANT — Continued. 

2.—. —- Decree of court.— The note and mortgage for the balance of the price 
having been signed by the guardian as such, while the deed was made to the infant, 
the assignee of the note and mortgage cannot complain of a decree directing that, on 
the sale of the property, the plaintiff be first paid the amount of her money advanced, 
though it was not shown that defendants had any knowledge that her money was 
used.— Ibid. 

INFRINGEMENT, see PATENTS; TRADE-MARKS. 

INJUNCTION, see Equiry. 

INSTRUCTIONS, see Jury. 


CE. — [Equity] —Reformation of policy on ground of mistake. — 
Where plaintiff takes a policy of insurance in her own name, on property owned by 
herself and children, and nothing is said as to the nature and extent of the interest 
insured, equity will not reform the contract so as to cover the children’s interest be- 
cause plaintiff believed that she was insuring their interest as well as her own. — Hart- 
ford Fire Ins. Co. v. Haas, Ot. App. Ky., 98. W. Rep. 720. 


2—. ——. Conditions of policy as to ownership of property insured. — When 
a policy contains « clause that, if the insured has less than an absolute ownership of 
the property insured, or a fee-simple title to the land on which it stood, such fact must 
be shown in the policy to render it valid, in the absence of fraud such a stipulation is 


binding, although the party insured regarded it as non-essential, or was ignorant of its 
existence. — Jbid. 


3—. —. [Principal and Agent]—Liability for agent’s wrongful acts.— In- 
surance was effected by a person unable to read or write, who was guilty of no fraud or 
misrepresentations, but trusted to the agent to issue a policy that would meet the re- 
quirements of the company. Held that, when the agent had knowledge that the appli- 
cant had only a part interest in the property insured, the statement in a policy issued 
by him, alleging ownership in the applicant, should be regarded as the act of the in- 
surer, and the interest of policy-holder in the insured property was covered by the 
policy.— [The following note by the learned editor of the Southwestern Reporter 
explains the law as it stands: Where an agent of an insurance company, upon his 
own responsibility, fills out an application for insurance, merely presenting it to the 
applicant for his signature, without acquainting him with its contents, the representa- 
tions therein made are conclusive against the company, Dunbar v. Insurance Co. 
(Wis.), 40 N. W. Rep. 386; Temmink v. Insurance Co. (Mich.), Jd. 469; and if the prop- 
erty is declared to be unincumbered, though the assured, in her oral application, al- 
luded to a mertgage thereon, the company is liable, although the policy exempts it from 
liability in case of misrepresentation, Baker v. Insurance Co. (Mich.), 38 N. W. Rep. 
216; and where the insured signs the application without other fault than that he relied 
on the agent to write down his statements correctly, and without knowing the contents 
of the application, the company is estopped to deny its liability on the policy, Insur- 
ance Co. v. Pierce (Kan.), 18 Pac. Rep. 291; and the agent filling out the application is 
the agent of the company, Jd.; but, if he acted as agent for the insured, the latter is 
bound thereby, Assurance Co. v. Elliott (Pa.), 13 Atl. Rep. 976. In general, as to the 
liability of insurance companies for the fraud or mistake of their agents, see McArthur 
v. Association (lowa), 35 N. W. Rep. 430, and note.] — Ibid. 


4.—. [Fraudulent Conveyances] — Rights of creditors.—Insurance upon the 
life of a husband, taken out by the wife, or by the husband for the benefit of his wife, 
and children in a State whose statutes make the proceeds payable to the wife or chil- 
dren free from the claims of the husband's creditors, cannot be recovered by such 
creditors, though the husband was insolvent when the policies were issued, and the 
premiums were paid out of his money. — Central Nat. Bank v. Hume, Sup. Ct. U.S.,9 
Sup. Ct. Rep. 41. 


5.—. ——. No recovery for premiums paid.— Nor can premiums so paid be recov- 
ered by the husband’s creditors out of the proceeds of the policies, especially where 
there is no proof of fraud on the part of the wife or the insurance companies , and the 
provision for the family is not excessive. — Zbid. 
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INTERNATIONAL EXTRADITION, sce EXTRADITION. 
JUDGMENT, see ASSIGNMENT. 

JUDICIAL OPINIONS, see 
JURISDICTIONAL FACT, see CRIMINAL Law. 


JURY.—Summoning bystanders to serve. — Act Cong. June 30, 1879, ch. 52, seo, 9 
(21 St. 43), providing for the drawing of jurors, and repealing certain sections of Rey, 
St. respecting the selection, qualifications, and oath of jurors, does not affect the 
power of the court to call in talesmen to supply a deficiency in the panel, or repeal Rey, 
St., sec. 804, providing that “ when, from challenges or otherwise, there is not a petit 
jury to determine any civil or criminal cause, the marshal or his deputy shall, by order 
of the court in which such defect of jurors happens, return jurymen from the bystand- 
ers sufficient to complete the panel.” — Lovejoy v. United States, Sup. Ot. U. 8.,9 Sup, 
Ct. Rep. 57. 

2—. —. [Trial — Instructions] — Expression of opinion by judge. —In the 
Federal courts, where all matters of fact are ultimately submitted to the jury, and no 
rule of law incorrectly stated, the fact that the court, in submitting the cause, expressed 
an opinion on the facts, is not reviewable on error. — Zbid. 


LAW REPORTS, see COPYRIGHT. 
LEGACIES, see WILLS. 


LIBEL AND SLANDER. — [Privileged Communications.] — A libelous letter con- 
cerning the suitor of the person addressed, not written at the latter’s request, but 
appearing to have been written at the instance of mutual friends for the purpose of 
preventing a marriage, is not privileged by reason of previous friendship, nor by reason 
of a request made four years before, and before the acquaintance of the suitor was 
made, for information of anything known to the writer concerning any young man the 
person addressed ‘‘ went with” or any young man in the place. — Byam v. Collins, Ct. 
App. N. Y., 19 N. East. Rep. 75. 


2.—. —. [Defamatory Words] — Not privileged because uttered in confi- 
dence. — Defamatory words are not privileged because uttered in strictest confidence 
by one friend to another, nor because they are uttered after the most urgent solicita- 
tion, nor because the interview in which they are uttered is obtained at the instance 
of the person slandered. — Ibid. 


—. See COMMERCIAL AGENCIES. 
LIENS, see RAILWAY COMPANIES. 


LIMITATION OF ACTIONS.—Delay by fraud.—Plaintiff, the leading counsel in 
a case, ordered the execution, had it levied, and knew that the property was sold, 
though not at the sale, and received a portion of the fees from defendant, who was his 
associate. Defendant's receipts were entered on the execution, a settlement was 
made by him with the clients, and their receipt was on the execution. The purchaser 
at the sheriff's sale, who had paid the money, and the sheriff, were both in the county. 
Plaintiff had repeatedly asked defendant for the balance of his fee, but was always 
told by him that he had not yet collected it. Held, that the facts were suflicient to put 
plaintiff on inquiry, and that the statute of limitations was not prevented from running, 
by Code Ga., sec. 2931, declaring that if the plaintiff has been deterred from his action - 
by the fraud of the defendant, etc., the period of limitation shall ran only from the dis- 
covery of the fraud. — Marler v. Simmons, Sup. Ct. Ga., 8S. E. Rep. 190. 


LOCAL AND SPECIAL LAWS, see CONSTITUTIONAL Law. 
MANSLAUGHTER, see CRIMINAL Law. 


MARRIAGE.— Where one of the parties does not consent there can be no legal 
marriage.— Where one of the parties to a marriage contract positively dissents from 
it, there can be no legal marriage, although a ceremony is gone through with by the 
officiating minister or magistrate.— Rozel v. Rozel, Sup. Ct. Mich., 40 N. W. Rep. 858. 


MARRIED WOMEN, sce SPECIFIC PERFORMANCE, 
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MASTER AND SERVANT .— [Negligence]— Liability of master.— Under a con- 
tract to construct a tunne! for a city, binding defendants, the contractors, to furnish 
“all facilities” for inspection, they are not required to furnish the inspector transport- 
ation in and out of the tunnel, and are not liable for his death, caused by the negli- 
gence of their servant in managing a car used to convey debris out of the tunnel, on 
which deceased, without their knowledge, was riding into the tunnel.— Morris v. 
Brown, Ct. App. N. Y., 19 N. East. Rep. 722. 


3—. —. Implied license.— Nor would the fact that the servant, a mere brakeman, 
had, unknown to and unauthorized by defendants, frequently permitted deceased and 
others to ride on the car, which was intended only for debris, and unfit for passengers, 
it being unnecessary for deceased to ride in the discharge of his duty, amount to an im- 
plied license to ride, from which defendants would ow. it to deceased to be careful in 
the management of the car, and so liable for their servant’s negligence. — Ibid. 


MISREPRESENTATIONS, see DECEIT. 

MUNICIPAL AID BONDS, see RaILway COMPANIES. 
MUNICIPAL CORPORATIONS, see ConsTITUTIONAL Law. 
MURDER, see EXTRADITION. 

NATIONAL BANES, sce BANKS AND BANKING. 
NEGLIGENCE, see’ MASTER AND SERVANT. 


NOVATION. — What constitutes. —To constitute a novation of parties there must be 
an extinguishment of the old debt by a mutual agreement between all parties, whereby 
it becomes the obligation of the new debtor. The discharge of the old debt must be 
contemporaneous with and result from the consummation of an arrangement with the 
new debtor. — Cornwell v. Megins, Sup. Ct. Minn., 40 N. W. Rep. 610. 


OBLIGATIONS OF CONTRACTS, see ASSIGNMENT; CONSTITUTIONAL Law. 
PARTNERSHIP, see TRADE-MARES. 


PATENTS FOR INVENTIONS.— Bill praying for cancellation not multifarious 
because patents were issued at different times.— A bill praying for the cancella- 
tion of two patents is not multifarious, because the patents were issued at different 
times, where both were issued tothe same person, and are held by one defendant, and 
relate to the same subject; the later being for an improvement upon the invention of 
the earlier one. — United States v. American Bell Tel. Co., Sup. Ct. U.S., 9 Sup. Ct. Rep. 90. 


2—. —. [Fraud]—Billin equity charging fraud to patentee not demurrable 
when.—A bill seeking the cancellation of letters-patent upon the ground of fraud, 
which charges that the patentee, at the time of his application for a patent, knew that he 
was not the first inventor of the improvement described, and sets forth prior inventions 
and discoveries alleged to have been known to him, and describes with particularity the 
fraud practiced by him upon their authors, is not demurrable on the ground thatit does 
not set forth any fraud in procuring the patents, or specifically allege the facts consti- 
tuting the fraud. — Ibid. 


—. —. [Equity]—Right of general government to maintain suit.— The 
United States can maintain a bill in equity to.cancel a patent for an invention obtained 
through fraud. This power was not taken away by act Cong. 1836, repealing the pro- 
vision for a scire facias by private individuals, under the control of government attor- 
neys, to declare a patent void, or by Rev. St. U. S., sec. 4920, permitting fraud in obtain- 
ing the patent to be set up as a defense to a suit for infringement. Reversing 32 Fed. 
Rep. 591. — Ibid. 


4.—. ——. Defects in letters-patent.—A patent was issued to complainants De- 
cember 28, 1880, from which the signature of the secretary of the interior was omit- 
ted. Pending a suit for infringement, the omission was discovered, and the patent 
returned to the patent office, where the then acting secretary signed it as of its orig- 
inal date. Held, that defendant could impeach its validity without pleading the defense, 
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PATENTS FOR INVENTIONS — Continued. 


though when offered in evidence, there was no irregularity apparent on its face,— 
Marsh v. Nichols, Shepherd § Co., Sup. Ct. U. 5., 9 Sup. Ct. Rep. 168, 


5. ——. ——. [Infringement] — Correction of defects. — Held, further, that, until the 

omission was supplied, the patent was inoperative and void, and defendants were not 
liable as infringers for profits accruing before suit was brought, and, as there was no 
infringement before suit, no accounting can be claimed for profits accruing subse- 
quently, and after the correction. — Ibid. 


6.—. —. Act. Cong. Feb. 3, 1887 (24 St. 378) construed.— Act Cong. Feb. 3 
1887 (24 St. 378) declaring the patent in all respects legal and valid as corrected, but 
providing that the act shall not apply to any pending suit, or any prior cause of action, 


is entirely future in its operation, and gives complainants no additional rights in this 
suit.— Ibid. 


7. —. Injunction to restrain infringement.— A telephone patentee, who has put 

his device into extensive use, and is receiving an income therefrom, is entitled to an 
injunction against its infringement, though he has withdrawn it from a particular State 
because of legislative interference limiting the rate of charges.— American Bell Tele- 
phone Co. v. Cushman Tel. § Service Co., U. 5. Cir. Ct. N. D. LIL, 36 Fed. Rep. 488. 


PENSIONS.—[Agents and Attorneys. ]— Illegal fees for obtaining.— It is no de- 
fense to a prosecution for taking illegal fees, under act Cong. June 20, 1878, relating to 
claim agents and attorneys in pension Cases, instituted after the repeal of that act by 
the act of July 4, 1884, that the repealing act contained no reservation of the right to 
punish for offenses committed prior to the repeal. Rey. St. U. S.,sec. 13, provides 
that “the repeal of any statute shall not have the effect to release or extinguish any , 
penalty, forfeiture, or liability incurred under such statutes, unless the repealing act 
shal: so expressly provide, and such statute shall be treated as remaining in force, for 
the purpose of sustaining any proper action or prosecution for the enforcement of such 


penalty, forfeiture, or liability.”— United States v. Reisinager, Sup. Ct. U. S.,9 Sup. Ct. 
Rep. 99. 


PRINCIPAL AND AGENT. —([Guardian and Ward] — Proof of agency. — One 

who had borrowed money from a guardian testified that the transaction was exclu- 
sively with one acting as agent, to whom he executed a deed of trust as security, and 
who afterwards agreed with the purchasers of a portion of the land covered by the deed 
that, upon payment of the price to him or the guardian, he would release his claim as 
trustee. It was shown, both by the testimony of witnesses and by her accounts, that the 
purchase money was received by the guardian. Held, that the agency was sufficiently 
proved to make the agreement for release binding, though the guardian denied that 
such person was her agent; she having admitted that she did consent to his acting as 
her agent in one instance, and that she told him the purchasers might have the deed, 
on paying a certain sum. —Johnson v. Christian, Sup. Ct. U. 8.,9 Sup. Ct. Rep. 87. 


2—. —. [Equity] —Injunction to restrain enforcement of judgment in 


ejectment.—In such case, equity will enjoin a judgment in ejectment recovered by 
the ward, after coming of age, on a title acquired by purchase under the deed of trust, 


the above agreement constituting an equitable defense, which could not have been set 
up at law. — Ibid. 


3.-— ——. Joinder of parties. — In an action to enjoin the judgment, and to quiet the 


—-. See COMMERCIAL AGENCIES; INSURANCE COMPANIES ; SPECIFIC PERFORMANCE 


PRIVILEGED COMMUNICATIONS, see COMMERCIAL AGENCIES; LIBEL AND 


PROCEDURE, sce CONTEMPT. 
PROMISSORY NOTE, see CONTRACT. 
PUBLICATION, see Coprricut. 


title of the purchasers, it is not necessary to join as a party their vendor, who was also 
grantor in the deed of trust. — Jbid. 


SLANDER. 
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PUBLIC LANDS. — Cancellation of invalid patent. — Defendant entered two tracts 
of land as subject to entry as public lands of the United States, paid the full purchase 
price, and received a receipt from the receiver of the land office. Upon discovering 
that one of the tracts was not subject to entry, the commissioner of the general land 
office canceled the entry as to both tracts, without notice to defendant, and without 
returning or offering to return the purchase money. Held,that the order was invalid 
as to the tract subject to entry, and that defendant could rely on the original entry, and 
was entitled to have conveyed to him the legal title held by one who had received a 
patent for said tract after the order of cancellation. — Cornelius v. Kessel, 9 Sup. Ct. Rep. 
22. 


RAILROAD COMMISSIONERS.—[Railway Companies] —Powers.—A power 
conferred by the legislature upon a board of commissioners, required to be exercised 
with reference to the affairs of certain corporations will not be extended by implica- 
tion; and the acts which the board attempts to do under the power will not be upheld, 
unless the authority to do them is affirmatively shown to be included in it. — Railroad 
Commissioners v. Oregon Railway § Nav. Co., Sup. Ct. Ore., 19 Pac. Rep. 702. 


2 —. —. Power to regulate and remit freight charges.— Where the legisla- 
tive assembly of the State passed an act creating a board of railroad commissioners, 
empowering it to examine into the affairs of railroad corporations doing business 
within the State, and required it to make a biennial report, with such suggestions “ as 
to what changes in the classification of freights, or what change in the rate of freights 
or fares, are advisable for the public welfare,” but conferred no express authority 
upon the board to regulate the price of freight, or to determine when freight charges 
were unreasonable, held, that the board had no jurisdiction to require a railroad com- 
pany to refund to ashipperasum of money alleged to have been exacted from him in 
excess of a reasonable charge for the shipment. — Jbid. 


3.—. ——. Power to hear complaints. — Held, that where such act directed the 
board to examine into such affairs, and specially required it to report the result of its 
investigation concerning certain specific matters to the legislature, evidently for the 
purpose of its action tnereon, it would not be presumed that the act intended to give the 


board authority to adjust these matters, although it was empowered by certain pro- 
visions therein contained to hear complaints made by persons against railroad com- 
panies on account of acts in general done or omitted to be done by them. — Ibid. 


4—. —. Suit to rebate overcharge.— And held, further, that a provision in the 
act to the effect that whenever any railroad company violated, refused, or neglecied to 
obey any lawful order or requirement of the board, it shall be the duty of the commis- 
sion to enter complaint in the Circuit Court ofthe State, sitting in equity, and that such 
court should have power upon notice to the company to proceed to hear and determine 
the matter speedily, etc., did not authorize such a proceeding in order to enforce the 
repayment of money charged on freight claimed to be in excess of a reasonable charge; 
that a claim of that character can only be enforced by a common-law action. — Ibid. 


RAILWAY COMPANIES.—[Contributory Negligence.}] — Injury to person on 
track. — Plaintiff, while coming out of defendant's depot, where he had been on busi- 
ness, was struck by a train running ata high rate of speed on the track lying between 
the depot and the passenger platform. Plaintiff testified that he could not see the ap- 
proaching train because of a car on side track, which ran through the depot, and that 
he had no warning of it, though he listened as he went out. There was also other evi- 
dence that the noise was so great that the sound of the approaching train could not be 
distinguished. There was some evidence that plaintiff ran carelessly through the de- 
pot; that he knew of the approach of the train, and might have escaped it had he stopped 
long enough at the exit to have looked about him. He!’d error in taking the cuestion of 
contributory negligence from the jury, and directing a verdict for defendant. — Jones vy. 
East Tenn., etc., Ry. Co., Sup. Ct. U. S., 9 Sup. Ct. Rep. 118. 


2—. [Municipal Aid Bonds] —Conditions of subscription.— Act Ill. 
April 16, 1869 (Laws Il 1869, p. 316), provided that a county might issue bonds in aid of 
a railroad upon the vote oi a majority of the legal voters, and prescribe the conditions 
upon which they should be made, and that such bonds should not be valid until such con- 
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RAILWAY COMPANTES — Continued. 
ditions should have been complied with. A county, in September, 1869,-voted to issne 
bonds on condition that the road should be begun and completed in the county within 
specified periods. These periods were extended by the county court and board of 
supervisors, but not until after the adoption of Const. Ill. 1870, which prohibited such 
subscriptions in aid of railroads, except where they were authorized by vote prior to its 
adoption. Held that, the road nothaving been completed within the time prescribed 
by the original vote, the bonds were invalidinthe hands of bona fide purchasers, es. 
pecially when issued and purchased after a decision by the Supreme Court of the State 


holding similar bonds void. —German Savings Bank v. County of Franklin, Sup. Ct. U, 
8.,9 Sup. Ct. Rep. 159. 


8. —. ——. [Conditions Precedent] — Certificate for Registry.— The bonds were 

by the act to be registered, but this could not lawfully be done until after completion of 
the road near to or in the county, and the running of cars thereon; and, after the sub- 
scription creating the debt had been voted for by a majority of the legal voters when 
the road was so completed, the presiding judge of the county was required to certify 
that all the preliminary conditions required by the act to authorize registration had 
been complied with, and also as to the date and amount of the bonds, under what law 
issued, etc. Held, that the certificate required did not relate to the conditions pre- 
scribed by the vote of the county, and that the certificate and registry were not con- 
clusive upon the county that such conditions had been complied with.— Ibid. 


4.—. [Taxation]—Condition precedents must be fulfilled to secure exemp- 
tion.— Under section 8 of the charter of the Y. & M. V. R. Co., which exempts the 
property of the company from taxation “‘ for a term of twenty years from the comple- 
tion of said railroad to the Mississippi river, but not to extend beyond twenty-five 
years from the date of the approval of this act,” the exemption was intended to com- 
mence from the completion of the road to the Mississippi river, and not during its 
construction; and, the road not having been completed, is subject to a subsequent 
statute making all railroads liable to taxation, though at the date of the charter rail- 
roads were not liable to taxation during construction, under the general laws.— Yazoo 
‘§ M. V. Ry. Co. v. Thomas, Sup. Ct. Miss., 5 So. Rep. 108. 


5. —. ——. [Bonds and Mortgages—Car Trust Certificates —Liens.]—A con- 
tract was entered into between the trustee of an alleged car trust and a railroad com- 
pany, whereby cars and locomotives were leased by the former to the latter, it agreeing 
to pay for every car and locomotive delivered an annual rent for the period of 10 years, 
at the end of which they were to become the property of the railroad company; the sev- 
eral payments of rental to be evidenced by obligations of the railroad company due at 
the time of the maturing of said payments, and delivered pro rata to the lessor at the 
time of the delivery of said rolling stock, with coupons for the payment of interest. 
The evidence showed that the trustee at the time of the execution of the lease neither 
owned nor possessed the rolling stock purported to be leased; that after the execu- 
tion of the lease the railroad company furnished to the agent of Said trustee the names 
of the subscribers ; that thereupon such agent made out subscription certificates, which 
were signed by said trustee as cashier, certifying that the holders would be entitled to 
so many thousand dollars of car-trust certificates when the subscription was paid in 
full. The money paid in on said subscription certificates was credited thereon and de- 
posited in bank to the credit of the “equipment account” of the railroad company. 
When the installments were all paid on the subscription certificates, the railroad com- 
pany scheduled the rolling stock under the said lease, and the trustee certified the car- 
trust certificates and turned them over to the holders thereof pro rata, or in full of 
their subscription if paid up. The railroad company obtained the rolling stock under 
its own contracts with the car builders. Held, that the car-trust certificates were, in 
legal effect, mortgage bonds, and as such inferior in point of lien upon such rolling 
stock, to a prior mortgage with an “ after-acquired property” clause. — Central Trust 

Co. v. Ohio Cent. Ry. Co., U. 8. Cir. Ct. N. D. O., 36 Fed. Rep. 520. 


—, See CONSTITUTIONAL LAW; RAILROAD COMMISSIONERS. 


RES ADJUDICATA, sce ASSIGNMENT. 
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REVIEW, see APPEAL. 
SALES, see CONTRACTS. 


SCHOOLS AND SCHOOL DISTRICTS.— Not liable for negligence of em- 
ployes. ~ School districts in Pennsylvania are merely agents of the Commonwealth, 


and cannot be held liable for the negligence of their employes. — Ford v. School Dis- 
trict, Sup Ct. Pa., 15 Atl. Rep. 612. 


SHIPPING, see ADMIRALTY. 


SPECIFIC PERFORMANCE. — (Contracts by Married Women — Principal and 
Agent. ]—Specitic performance of a contract for the sale of the lands of a married 
woman will not be enforced where the agent who executed the contract exceeded the 
powers conferred upon him in writing by her, and it does not appear that she ever exe- 
cuted any other writing relating to the sale, or ratified it, though the agent had author- 
ity signed only by the husband, the latter’s assent alone being insufficient to pass her 
title by the law of the State wherein the land was situated. — Hennessey v. Woolworth, 
Sup. Ct. U. 8., 9Sup. Ct. Rep. 109. 


STATE AND STATE OFFICERS.—Liability for negligent construction of 
sewers. — Where the Statc, for the purpose of draining a canal, constructs a sewer 
along a city streetin place of a city sewer, without condemning the land, and allows 
the property owners to connect with such sewer the drains formerly flowing into the 
city sewer, the State assumes the same obligation that a city does in regard to its 
sewers, and is responsible for damage to such property owners caused by water back- 
ing into their cellars from the sewer, because of an obstruction therein, which the 


State, after notice, has neglected to remove. — Ballou v. State, Ct. App. N. Y., 18 N. East. 
Rep. 627. 


STATE REPORTS, see 
STATUTE OF FRAUDS, see Fraups. 
STOCK OF RTIFICATES. —(Corporations] — Failure to record transfer on books 


of company.— The assignment and delivery, as collateral, of certificates of stock 
transferable on the books of the company, on presentment, properly indorsed, passes 
an equitable title only; and where the assignee delays for seven years to notify the 
company of the assignment, or present the stock for transfer, pending which the stock 
is attached and sold as property of the assignor, and a transfer on the books made by 
the sheriff to the purchaser as authorized by statute (Code Md., art. 10, sec. 19, and art. 
26, secs. 205, 206, as amended act 1868, ch. 471), his title is extinguished. — Noble v. Tur- 
ner, Ct. App. Md., 16 Atl. Rep. 124. 


SUPREME COURT, see Courts. 
TAXATION, see RAILWAY CoMPANIES. 
TENANCY BY ENTIRETIES, see EStTorret. 


TRADE-MARKES.— Assignment of business includes.— An assignment of a 
business, with the debts and plant, includes trade-marks used in the business, and gives 


the assignee the exclusive right thereto. — Marry v. Hoopes, Ct. App. N. Y., 18 N. East. 
Rep. 714. 


2—. What will be protected.— The words “ La Favorita” do not indicate quality, 
and are a valid trade-mark, as applied toa grade of flour selected, though not manu- 


factured by those who have acquired the right to use the term. — Menendez v. Holt, Sup. 
Ct. U. 8., 9Sup. Ct. Rep. 143. 


3—. ——. When prior use will not defeat complainant’s right. — Evidence 
that a firm manufacturing flour in St. Louis had occasionally used the term “ La Favor- 
ita” from 1857 to 1860 will not defeat complainant’s right, where none of the witnesses 
are able to testify that any flour so designated by that firm has been on sale for over 20 


years. — Ibid. 


4—. —. [Partnership] — When retiring partner retains the right to use.—A 
Tetiring partner, who assents to the continuation of the business by the other partners 
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TRADE-MAERKS — Continued. 
atthe same place and under the same name, retains no interest in the good will such 
as will give him a right to use a trade-mark belonging to the firm, especially where the 


evidence tends to show that it was verbally agreed that he surrendered all interest in 
the trade-mark. — Ibid. 


5. ——. —. [Infringement] — Fact that name of infringing firm accompanied 
brand is no defense. — It is no defense to an action for infringement of such trade. 
mark that the name of one of the infringing firm accompanied the brand upon the flour 
sold by them, instead of the name of complainants. — Ibid, 


6. —~. —. [Injunction] — When it will not be denied on account of laches.— 
The right to an injunction against the intentional use of complainant’s trade-mark ig 
not lost by laches, though the infringement began in 1869, and the action was not 
brought until 1882, especially where it does not appear that the trade-mark has acquired 
an increased value from defendants’ use; but an accounting will not be granted. — 
Ibid, 


TRIAL, see Jury. 


TRUSTS. — Attorneys as trustees. — Plaintiffs were the owners of land for which 
they were compelled to bring suit. It was also subject to mortgages and other debts of 
the ancestor from whom it descended, many of which were disputed. Defendant's tes- 
tator was one of a firm of attorneys employed by plaintiffs in the litigation, which was 
extensive, intricate and laborious. By a compromise of the suit referred to the land 
was recovered and sold to another party on credit; and he, at the instance of plaintiifs, 
mortgaged it to testator in trust to secure the notes given the plaintiffs severally tor 
the purchase money. For many years the trust continued, during which testator aad 
his firm represented plaintiffs in their litigation, Held, that the relation of attorney 
and client was not interrupted by the trust, and that plaintiffs were liable for the legal 


services rendered by testator and his firm. — Babcock vy. Hubbard, Sup. Ct. Err. Conn., 
15 Atl. Rep. 791. 


2—. —. [Attorney's Fees.]—It having been agreed on the employment of testatur, 
as plaintiffs’ counsel, that he should be paid out of the proceeds of the property, a de- 
mand for payment was not a prerequisite to interest on the items for legal services, 


which should be allowed the testator’s estate on an accounting, as if any other person 
were trustee. — Ibid. 


UNITED STATES COMMISSIONERS. —[Fees—Court of Claims]—Jurisdic- 
tion. — Under act Cong. Feb. 22, 1875, providing that accounts of a United States com- 
missioner shall be forwarded to the district attorney, who shall present them toa cir- 
cuit or district court for approval, where, if properly verified, the court shall enter an 
order of approval or disapproval, before the same shall be allowed by the treasury 
department, and that such claims may be revised on their merits by the treasury officers 
as provided by existing laws; and under Rev. St. U. S., sec. 846, enacting that such claims 
shall be examined and certified by the district judge before being presented at the 
treasury ,— a commissioner having complied with the law eo far as is in his power by 
transmitting his account to the district attorney, who presents it to the court, and is 
refused a hearing thereon, and no order is entered either of approval or disapproval, 


may maintain an action for the services in the Court of Claims.— United States v. Knoz, . 
9 Sup. Ct. Rep. 63. 


2.—. ——. Presentment for payment to Treasury Department.—In such case 
it is unnecessary that the claim be presented to the Treasury Department before bring- 
ing suit thereon, as the statute provides for action by the judge before the treasury offi- 
cers may pay such aclaim, which was not and could not be had, and such a step would 
therefore be useless. — Ibid. 


UNITED STATES SUPREME COURT, see APPEAL. 
UNLAWFUL ASSEMBLIES, see CONSTITUTIONAL Law. 
VENUE, see Law. 

WITNESS, see EsTOPPEL. 
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